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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is necessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D—578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—AUGUST 1980 


AGRICULTURE MARKETING ACT OF 1946 


AGRICULTURE DECISIONS 


Hutton, WILLIAM H. I & G Docket No. 63. Amended or- 


KING MEAT COMPANY. 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
COURT DECISIONS 


JAMES V. Scott v. UNITED STATES DEPARTMENT OF AGRICULTURE, 
DonaALp A. CAMPBELL AND BoB BERGLAND. 7th Cir. Feb- 
ruary 12, 1980. Affirming Secretary’s decision. Is- 
sues considered: delay, incorrect procedure, and severity of 
sanction (VA-2) 


DISCIPLINARY PROCEEDINGS 


*Lucas, Dr. MicuakL A. VA Docket No. 11. * Permitted 
sale of diseased animals—Suspension of accreditation 

SHINGLER, CLARK H. VA Docket No. 13. Suspension— 
Consent 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


*Ciick DELIVERY SERVICE _ INC. AWA Docket No. 

136. Consent 
DELTA AIR LINES, INC. AWA Docket No. 134. — Willfully 
violated Act—Civil penalty—Consent 

“FAIRBANKS, GRANVEL. AWA Docket No. 135. Dealer— 
Operating without a license—Cease and desist—Consent 

FOWLER, DONNA. AWA Docket No. 118. Revocation— 
Consent 

MARSHALL RESEARCH ANIMALS, INC. AWA Docket No. 
12; Cease and desist—Consent ... 

“Martin, Mrs. RACHEL. AWA Docket No. 126. Dealer— 
Operating without a license—Failure to provide housing fa- 
cilities—Civil penalty—Cease and desist—Default 

Meeps, Davip R., d/b/a M&M Pet Farm and Zoo. AWA 
Docket No. 124. | Suspension—Civil penalty—Consent 


*Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


THOMPSON, L. E., d/b/a THOMPSON’s WILD ANIMAL FARM and also 
d/b/a THOMPSON'S ZOO. AWA Docket’ No. 
122: Dealer—Transporting—Buying, selling, negotiat- 
ing purchase or sale in commerce—Cease and desist—Civil 


penalty—Consent 
VAN Wyk, WILLIS, and CyNTHIA VAN Wyk, d/b/a VAN Wyk KEN. 
NELS. AWA Docket No. 130. Cease and desist— Sus- 


pension—Consent 


EGG PRODUCTS INSPECTION ACT 


AGRICULTURE DECISIONS 


“MOUNTAINSIDE BUTTER AND EGG COMPANY. I & G Docket No. 
64. Adulterated Eggs—Failure to segregate—Improper 
denaturing— Unauthorized practices— Sanction 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 


AGAR Foop  Propucts, — INC. FMIA Docket No. 37. 
Labeling a product “ham bologna,” denied—denial set aside 
and vacated 

APEX Meat Co., INC. and AARON MAGIDpow. FSQS Docket No. 
5 Alleged violations of prior consent order, failure to 
prove—Dismissed with prejudice 

B. CONSTANTINO AND Sons, INC. FSQS Docket No. 11. 
Withdrawal of inspection service—Unsanitary conditions— 
Consent 

CASTLEBERRY’S Foop Co. FMIA Docket No. 36. Order re- 
manding case to Administrative Law Judge for further 
consideration 

*Epwarp’s Foon, Inc., d/b/a CATTLEMEN'S MEAT Co. FMIA 
Docket No. 43. Conviction of felony— Intent to de- 
fraud—Sanction—Default 

STEVENS Foops, Inc., STEVEN L. AARON and DANIEL REID, 
JR. FSQS Docket No. 10. Withdrawal from and de- 
nial of benefits of federal meat grading and acceptance 
service—Sanction—Consent as to Daniel Reid, Jr. ................0000- 

Utica PackinG ComPANy. FMIA Do@ket No. 35. Inspec- 
tion service, indefinitely withdrawn from respondent—Sus- 
pension of withdrawal 


114 


*Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CuurcH, Davip. HPA Docket No. 120. Showing and ex- 
hibiting sored horse—Disqualification—Civil penalty— 
Consent 

Cook, WILLIE. | HPA Docket No. 36. Dismissal of appeal, 
appeal not timely filed 

FOSTER, VERNON. HPA Docket No. 136. Showing and ex- 
hibition of sored horse—Civil penalty—Default 
Respondent’s “Motion to Set Aside Default” denied 

* GILMER, Ray. HPA Docket No. 115. Consent— Sanction 

*GiLMER, Ray and Pau. NetMNS. HPA _ Docket No. 
113. Sored horse, Showing and exhibition of—Civil 
Penalty—Consent 

KFRSHNER, WANDA, and WINKY GROOVER. HPA Docket No. 
92. Civil penalties—Showing and exhibition of sored 
horse—Consent 

ROBERTS, HOWARD, HAYWOOD OSBORNE, and/or OSBORNE CHEVRO- 
LET Co. HPA Docket Nos. 83and90. Civil penalty as 
to Osborne Chevrolet Co.—Showing and exhibition of sored 
horse—Consent 

SEAL, JERRY and HOWARD ROBERTS. HPA Docket No. 78. 
Showing, exhibiting sored horse—Civil penalty—Default . 

SHADE, EARLE and JIM MESSENGER. HPA Docket No. 110. 
Disqualification from showing, exhibiting any horse and 
from judging, managing horse show, exhibition, sale or auc- 

tion—Consent 

*YOUNG, JOHN. HPA Docket No. 122. Sored horse— 
Showing and exhibition of—Use of irritating chemical 
agents and/or mechanical devices—Civil penalty—Sanc- 
tion—Default 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


COURT DECISIONS 


NATIONAL BEEF PACKING COMPANY v. SECRETARY OF AGRICUL- 
TURE and UNITED STATES OF AMERICA. (USDA P&S Dock- 
et No. 4953) — Issues considered: delay, order not sup- 
ported by substantial evidence. Affirms the Secretary’s 


*Rick, BILL and Lois RIcE d/b/a CLEBURNE CoUNTY LIVESTOCK 
AUCTION v. CLENIS WILCOX and BILL Davis d/b/a DAVIS LIVE- 
STOCK AUCTION. (USDA P&S Docket No. 4926) Af- 
firms the Secretary’s order 


*Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


REPUBLISHED DISCIPLINARY DECISION 


DeJONG PACKING COMPANY, et al. P&S Docket No. 5087. 
Published July 1977 issue, cite as 36 A.D. 1181, repub- 
lished herein to correct errors not corrected in page proofs 


of prior issue 
DISCIPLINARY DECISIONS: 


AMERICAN MEAT PACKERS, INC., a corporation, and HOLLIs E. 
CARTER, an individual. P&S Docket No. 
5591. Packer—Checks—Failure to pay when due— 
Failure to hold in trust funds—Insolvency—Preferential 
payments—Cease and desist—Consent 

ARGOE LIVESTOCK, INC. P&S Docket No. 5711. Dealer— 
Insufficient funds—Drafts, failure to honor—Purchase 
price, failure to pay when due—Failure to pay full purchase 
price—Cease and desist—Suspended as a registrant 
Suspension terminated by supplemental order 

“ATLAS PACKING Co., CHINO VALLEY MEAT PACKING Co., and 
IDEAL MEAT PACKING. P&S Docket No. 5056. 

TPRBTINGS EN 5s Scegcs were eine aaa eats ote ans atta hy sie yn Seton 930 

SEAN, LLOYD. P&S Docket No. 5672. — Bonding require- 
ment—Cease and desist—Suspension of registration—De- 
fault 

BERKOWITZ, SAMUEL. P&S Docket No. 5664. Market 
agency—Dealer—Custodial account for shippers’ pro- 
ceeds—Checks—Insolvent—Failing to pay when due—Rec- 
ords—Cease and desist—Suspension—Default 

BERRYHILL PACKING Co., INC. P&S Docket 
5724. Packer—Bonding requirement—Cease and de- 
sist—Consent 

*BricGs, GREGG, d/b/a KEMOSABE HOLSTEINS. P&S Docket No. 
5684. Dealer—Bonding requirements—Purchase price, 
failure to pay when due—Cease and desist— Consent ..............000000+ 

Brown, Davin R., d/b/a TonkAWA Livestock EXCHANGE. 
P&S Docket No. 5714. Market agency—Purchase price, 
failure to pay—Insolvency—Custodial account for shippers’ 


proceeds—Using funds for his own purpose—Bonding re- 


quirement—Cease and desist—Default 

BUSSE, CLARENCE “BUTCH” CHARLES RICHARDSON, and IowA 
Country Livestock MARKETING Co-OPERATIVE. P&S 
Docket No. 5640. Deceptive pretense, fraud or deceit— 
Misrepresentation—Accounts of sale or purchase—Cease 
and desist—Civil penalty—Suspension of registration— 
Consent 


“Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Cate, LEE ALLEN. P&S Docket No. 5680. Insufficient 
funds—Failure to pay when due full purchase price— Sus- 
pension of registration—Cease and desist—Default 

CHARTON, CHARLEY. P&S Docket No. 4621. Suspension 
terminated 

* COLLINS, GEORGE W., JR. P&S Docket No. 5726. Dealer— 
Insolvency—Cease and desist—Suspension of Registra- 
tion—Accounts and records—Default 

ConcHO PACKING COMPANY. P&S Docket No. 5693. 
Packer—Bonding requirement—Consent 

Conway STOCKYARDS, INC., a corporation, and ROBERT C. Mc- 
CorD, JR., an_ individual. P&S Docket No. 5705. 
Dealer, corporate respondent registered as—Purchase 
price, failure to pay when due—Insufficient funds—Ac- 
counts and records—Cease and desist—Suspension of regis- 
tration— Civil penalty—Default 

Coon, GILBERT L. P&S Docket No. 5731. Market agen- 
cy—Insufficient funds—Net proceeds, failure to remit— 
Custodial account for shippers’ proceeds— Using funds for 
personal use—Suspended as a registrant—Consent 

CUMBERLAND Stock Yarps, Inc. P&S Docket No. 5671. 
Custodial account for shippers’ proceeds—Checks— 
Failure to pay when due—Suspension of registration— 
Cease and desist—Consent 

Day, CHARLES S. (SANFORD), d/b/a Day's Hoc Buyin. P&S 
Docket No. 5694. Insolvency—Bonding requirement— 
Suspension of registration—Cease and desist—Consent 
Suspension terminated 

DeNSLOW, MICHAEL G.T. P&S Docket No. 
Dealer— Market agency—Suspension—Consent 

*“DrRAuGHON, G.L., d/b/a G.L. DRAUGHON WHOLESALE 
MEATS. P&S Docket No. 5761. Packer—Insolven- 
cy—Civil penalty—Consent 

“DUNN BROTHERS MEATS, INC., a corporation, and DONNIE RAY 

DUNN and Danny L. DUNN, individuals. | P&S Docket No. 
5720. Packer—Insolvency—Cease and desist— Consent 

E.G. CaTTLE Company. P&S Docket No. 5739. Market 
agency—Purchase price, failure to pay— Checks or drafts, 
failure to honor—Suspended as a registrant 

*Frio LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 

M. HaArRISON, an _ individual. P&S Docket No. 
5709. Market agency—Guaranteed price in consign- 
ment—Net proceeds, failure to remit—Suspension of regis- 
tration—Consent 


“Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


Frosty LAND Foops INTERNATIONAL, INC. d/b/a LORENZ INTERNA- 
TIONAL; ALLEN TAYLOR CATTLE Co., INC.; LORENZ NEUHOFF, 
III; and WILLIAM ALLEN TAYLOR, JR. P&S Docket No. 
5618. Market agency—Checks—Failure to pay when 
due—Insolvency—Civil penalty—Suspension of registra- 
tion—Cease and desist—Consent as to Allen Taylor Cattle 
Co., Inc., and William Allen Taylor, Jr. 

GIBSON, BarRNEY M., W.L. LANNINGHAM and LEONARD 
LASTER. P&S Docket No. 5754. Market agency— 
Weights, false and incorrect—Speculation—Custodial ac- 
count for shippers’ proceeds—Unfair practices—Bonding 
requirement—Purchase price—Financing a packer—Ac- 
counts and records—Cease and desist—Civil penalty—Sus- 
pension—Consent 

* HARDESTY, RICHARD L., andC.H.WuHORLEY. P&S Docket No. 
5722. Market agency—Bonding requirements— 
Shippers’ proceeds, misuse of—Net proceeds, failure to re- 
mit promptly—Suspension of registration— Consent as to 
Hardesty 

* HARDESTY, RICHARD L., andC.H.WuHoRLEY. P&S Docket No. 
5722. Market agency—Shippers’ proceeds, misuse of— 
Insufficient funds checks—Net proceeds, failure to remit— 
Consent as to Whorley 

*HaroLp Livestock ComMISSION CoMPANY, INc. P&S Docket 
No. 5029. Dismissal 

HOGELAND, Roy. P&S Docket No. 5729. Bonding require- 
ment—Suspension—Cease and desist—Consent 
Suspension terminated by supplemental order 

HOLMAN, WAGE, and JACKSONVILLE LIVESTOCK COMMISSION, 
Inc. P&S Docket No. 5615. Custodial account for 
shippers’ proceeds—Market agency—Records—Civil pen- 
alties—Cease and desist—Consent 
Amendment to Decision and Order 

HOWELL SALES Company, d/b/a BLACKSTONE LIVESTOCK MARKET, 
ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK Mar. 
KET, and SOUTHAMPTON Livestock SALES. P&S Docket 
No. 5651. | Market agency—Custodial account for ship- 
pers’ proceeds, failure to maintain in conformity with regu- 
lations—Failure to report true and correct name of pur- 
chaser to consignors—Scale tickets— Zero balancing—Civil 
penalty—Suspended as a registrant 

* HOWELL SALES ComPANy, d/b/a BLACKSTONE LIVESTOCK MARKET, 

ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK MAR. 
KET and SOUTHAMPTON LIVESTOCK SALES. P&S Docket 
No. 5651. Supplemental order, suspension terminated. ............... 929 


*Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


KELLY, C. L., JR. P&S Docket No. 5702. Market agency— 
Custodial account for shippers’ proceeds—Insufficient 
funds—Failure to pay when due—Checks—Cease and de- 
sist—Suspension of registration—Consent 

KNIGHT, JAMES L. P&S Docket No. 5704. Bonding— 
Cease and desist—Suspension of registration—Civil pen- 
alty—Consent 

Koza, Larry, d/b/a K AND K Livestock. P&S Docket No. 
4359. Suspension terminated by supplemental order 

Lortus LIvEsTOocK, INC. P&S Docket No. 5697. Bonding 
requirement—Cease and desist—Consent 

LonG, WEsT & Co. P&S Docket No. 5713.  Gifts—Dis- 
criminatory payments—False or incorrect invoices—Rec- 
ords—Cease and desist—Consent 

*Lunpt, Cato, JR., and JAy Lunpt. P&S Docket No. 
5445. Modification of prior order 

McAnprews, NOLAN. P&S Docket No. 5657. Bonding re- 
quirement—Suspension of registration—Cease and desist— 
Default 

*MCM Livestock, INCORPORATED, TED CONRAD MCANINCH, and 
KENNETH T. COLEMAN. P&S Docet No. 5639. Market 
agency—Shippers’ proceeds—False weights, invoices— 
Cease and desist—Civil penalty—Sanction 

McMICHAEL, WILLIAM R. P&S Docket No.5741. Dealer— 
Market agency—Bonding requirement—Suspension of 
registration—Cease and desist—Consent 

MEAT Masters, INC., a corporation, RICHARD M. CERV, an indi- 
vidual AND Gary A. YOUNG, an individual. P&S Docket 
No. 5456. Packer—Misrepresentation—Cease and de- 
sist—Civil penalty—Consent 

MEEKS, WAYNE. P&S Docket No. 5696. Custodial ac- 
counts for shippers’ proceeds—Checks—Failure to pay 
when due—Records—Cease and desist—Consent 

Moore, FLtoyp J. P&S Docket No. 3642. Suspension 
terminated by supplemental order 

PasTuRES, INC., TOMMY BREEDLOVE, and JUDY BREEDLOVE. 
P&S Docket No. 5690. Packer—Purchasing livestock for 
purposes of slaughter—Checks—Failing to pay when due— 
Cease and desist—Civil penalty—Default 

* QUAKER PorK PACKERS. P&S Docket No. 5765. Packer— 

Cesee anc Gesist--CONBORG «5. ccs cons cote te wa we cswit nada ed neees 905 

RAILHEAD CATTLE Co., INC. and CHARLES A. NEAL. P&S Dock- 
et No. 5701. _—_‘ Failure to pay when due—Checks— Cease 
and desist—Consent 


*Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


RiepeL, Ropert J., d/b/a GitLett CATTLE Co., Lrp. P&S 
Docket No. 5721. Bonding—Cease and desist—Suspen- 
sion of registration—Consent 

RIVERSIDE Meat Company, Inc. P&S Docket No. 5635. 
Packer—Bonding requirement—Consent 

Roserts, R. E., d/b/a FARMERS AND RANCHERS LIVESTOCK COM- 
MISSION Co. P&S Docket No. 4634. Suspension ter- 
minated by supplemental order 

ROSETH, JEROME G., and DUWAYNE E. Burton. P&S Docket 
No. 5650. Custodial accounts for shippers’ proceeds— 
Suspension of registration—Cease and desist 
Stay order pending issuance of further order 

Russe. E. AVERY, INC. P&S Docket No. 5692. Bonding 
requirement—Failure to pay when due full purchase price— 
Suspension of registration—Cease and desist—Default 

*RuSSELL, JERRY G. P&S Docket No. 5749. Market 
agency—Dealer—False or fraudulent representations— 
Forged livestock contracts—Failure to pay when due—In- 
sufficient funds checks—Cease and desist—Default 

STERLING COLORADO BEEF Co., a corporation, AND CERES LAND 
Co., a corporation [CERES, INc.] P&S Docket No. 
5201. Packer—Discriminatory price plan between 
shareholders and non-shareholders—Payments and _ac- 
counts on false weights—Preferential payments—Packer 
conflict of interest—Accounts and records—Market 
agency—Market agency conflict of interest—Cease and de- 


STEWART, Davin E. and R.H. Car. P&S Docket No. 
5688. Dismissal as to R. H. Clark 
As to David E. Stewart, Dealer—Market agency— 
Bonding requirement—Cease and desist—Suspension— 
Consent 

*SuPERIOR’S BRAND MEATS, _ INC. P&S Docket No. 
5787. Packer—False or incorrect weights—Civil 
penalty—Consent 

Swirt & ComMPANY. P&S Docket No. 5734. Weights, false 
or incorrect—Labels, false or incorrect weight of meat or 
meat food products—Sales invoices—Civil penalty—Con- 


“THELEN, EDWIN W. P&S Docket No. 5743. Dealer— 

Bonding requirements—Cease and desist—Consent...............00005 909 
THOMASTON BEEF and VEAL, INC., JAMES R. BICKLEY AND WIL- 

LIAM A. VERDON. P&S Docket No. 5674. Packer— 

Bonding requirements—Insufficient funds—Checks—Fail- 

ure to pay full purchase price—Cease and desist—Civil pen- 


* Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


THOMPSON, JIM. P&S Docket No. 5669. Market agency— 
Bonding requirement—Checks—Insufficient funds—Fail- 
ing to transmit net proceeds—Records—Cease and desist— 
Consent 

VEALEY, HARRY, JR. P&S Docket No. 5600. Market 
agency—Bonding requirement—Records and accounts— 
Suspension of registration—Cease and desist 

Wa_ti, SCHILLING & Co., WOLFSENS’ FEED Lots, INc., SUNSET 
CATTLE CoMPANY, LAWRENCE J. WOLFSEN, HENRY B. WOLF- 
SEN, HENRY A. WOLFSEN, and WARREN L. WOLFSEN. P&S 
Docket No. 5057. Packer— Dealer— Market agency— 
Custom feedlot—Divestiture of conflict of interest—Uni- 
fied ownership—Corporate veil pierced—Trade practices— 
Commission refunds—Assessing both price mark-up and 
commission on same transaction—Failure to disclose actual 
purchase price—Restricting competition—Cease and de- 
sist—Sanction 

WATERMAN, WILLIAM E., and MIDDLETOWN AUCTION SALES, 
Inc. P&S Docket No. 5755. Dealer— Market 
agency—Custodial account for shippers’ proceeds— 
Checks—Net proceeds—Purchase price, failure to pay— 
Cease and desist—Consent 

* WESSELS, GARY. P&S Docket No. 5708. Market agency— 
Misuse of shippers’ proceeds—Insolvency—Cease and de- 
sist—Consent 

WESTWIND CaTTLE COMPANY. P&S Docket No. 5676. _ Pur- 
chase price—Checks—Failure to pay when due—Suspen- 
sion of registration—Cease and desist—Consent 

*WINN, DAVE. P&S Docket No. 5742. Market agency— 
Dealer—Bonding requirements—Cease and _ desist—De- 
PRUNE Es oF ods Seana oye Maren ass pontakk Geelae areata eerie aie Tate roe orate ae eee 

WRIGHT, ROBERT G. P&S Docket No. 5668. Bonding re- 
quirement—Cease and desist—Consent .............0 0 cece eee e ee eee 


REPARATION DECISIONS: 


*Hopt AGRICULTURAL IIMPROVEMENT ASSOCIATION v. JIM NOLAND 
and JERRY NoLAND d/b/a NOLAND ENTERPRISES, TEXHOMA 
LIVESTOCK COMMISSION Co., INC. and DoYLE Hatcu. P&S 
Docket No. 5526. Partners—Failure to pay—Insuf- 
ficient funds check—Consignment—Unjust practices— 
Reparation awarded 

*Joun M. WALKER Farms, Lrp. v. DENNIS VAUGHN. P&S 
Docket No. 5768. Dealer—Failure to pay full purchase 
price—Default 


*Current months July-August 1980 decisiong. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
Reparation Decisions—Cont. 


*LANG, PeTER v. Ceci. Metrer d/b/a LANCASTER SALES 

YARD. P&S Docket No. 5699. Failure to provide 

reasonable stockyard services—Liable for market value ................ 
SOUTHWESTERN NORTH CAROLINA — PRODUCE MARKET and Moun. 

TAIN FoLK CENTER, INc., d/b/a MOouNTAIN LIVESTOCK 

AUCTION v. GARY R. HAMILTON. P&S Docket No. 5703. 

Reparation awarded—Default 
WESTERN IowA Farms Co., et al, v. Sioux City Stock 

YARDS. P&S Docket No. 5556. Order denying mo- 

tion to postpone effective date 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


AGRICULTURE DECISIONS 


DISCIPLINARY DECISIONS: 


*ApAM BLALOcK Tomato CompANy. PACA Docket No. 
2-5634. Failure to make full payment promptly— 
Flagrant and repeated violations—Revocation of license— 
Consent 

AMERICAN BROKERAGE OF KANSAS City, INc. | PACA Docket 
No. 2-5443. Failure to pay—Repeated and flagrant vio- 
lations—Publication of facts—Default 

BALTIMORE TOMATO COMPANY, INC. PACA Docket No. 
2-5347. Failure to make full payment—Revocation 

BEARE, PASCHAL ROBERT, d/b/a BEARE AND BEARE SALES 
Co. PACA Docket No. 2-5442. Failure to pay 
promptly—Repeated and flagrant violations—Publication 
of facts—Default 

BEXAR PropucE Co., Inc. | PACA Docket No. 2-5155. 
peated, flagrant and willful violations of the Act—License 
revoked 

*Ceci. Davis Propucek, _ INC. PACA Docket No. 
5566. ‘Failure to make full payment promptly—Willful, 
repeated and flagrant violations—Revocation of license— 
Default 

*CHICAGO PRODUCE DISTRIBUTORS. PACA Docket No. 2- 
5558. Purchase price, failure to pay—Willful, repeated 
and flagrant violations—Revocation of license—Default ................. 95! 

*“THE COMMISSION Housk, Inc. PACA Docket No. 2- 
5447. Failure to make full payment promptly—Fla- 
grant and repeated violations—Revocation of license 
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*CROUTHAMEL Potato CHIP Co., INC. PACA Docket No. 
2-5587. Failure to make full payment promptly— Will- 
ful, repeated and flagrant violations—Publication of 
facts—Default 

DeFro Fruit Co., INc. PACA Docket No. 2-5526. Will- 
ful, repeated and flagrant violations— Failure to make full 
payment promptly—Revocation of license—Default 

*FAMULARO, RICHARD D., d/b/a THE PRopUcE TREE. PACA 
Docket No. 2-5553. Purchase price, failure to pay— 
Publication of facts—Default 

KAFCSAK, RUDOLPH JOHN, d/b/a ACME Foops. PACA Docket 
No. 2-5307. Repeated, flagrant, willful violations of 
the Act—Facts and circumstances shall be published 
Order denying reconsideration . . . 

*Stay Order—Pending judicial review 

Kap’s Foops, INc. PACA Docket No. 2-5478. Failure to 
pay promptly—Publication of facts—Default 

L. CHARLES JOHNSON, INC. PACA Docket No. 2-5515. 
Flagrant and repeated violations—Failure to pay promptly 
and in full—Sanction 

MAuRER FRUIT AND VEGETABLE Co. PACA Docket No. 
2-5374. Failure to pay—Revocation—Default ..................05. 

Moore, ALVIN LEON, d/b/a Moore PRODUCE and/or BIRMINGHAM 
Propuce, INC. PACA Docket No. 2-5527. Failure to 
pay promptly—Revocation—Consent 

OzUNA PRODUCE, a partnership, a/t/a OZUNA PRODUCE Co., 
OZUNA Bros., OZUNA BROTHERS, and OSUNA BROTHERS, com- 
posed of HERIBERTO OsUNA a/k/a EppiE OsUNA, ELIAZAR 
OzuNA a/k/a ELIZAR OzUNA a/k/a Woopy OzuNA, and HECTOR 
Osuna; and HERIBERTO OsUNA, a/k/a EppIE OSUNA, ELIAZAR 
OzuUNA a/k/a ELIZAR OZUNA a/k/a Woopy OzuNA, and HECTOR 
OsUNA, in their individual capacities. | PACA Docket No. 
2-5560. Willful, repeated and flagrant violations of the 
Act—Failure to make full payment promptly—Facts and 
circumstances shall be published—Default 

PurE & Simple Foops, Inc. a/tla Max Kozeck PRODUCE 
Co. PACA Docket No. 2-5537. Willful, flagrant and 
repeated violations of Section 2 of the Act—Facts and cir- 
cumstances shall be published— Default 

S AS Super Foops, Inc. PACA Docket No. 2-5486. Fail- 
ure to pay promptly—Publication of facts—Default 

TARHEEL BANANA Co., Inc. PACA Docket No. 2-5167. 
Violation of Section 2 of the Act—Failure to make full pay- 
ment promptly—Settlement—License to be issued 
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TRIPLE R SALES OF DALLAS, INC. and CHARLES E. ParIsH d/b/a 
TRIPLE R SALES. PACA Docket No. 2-5354. _—‘ Failure 
to pay promptly—Repeated and flagrant violations—Sus- 
pension—Consent 
Two BROTHERS PRODUCE Co., INC. PACA Docket No. 
2-5589. Willful, repeated and flagrant violations of sec- 
tion 2 of the Act—Failure to make full payment promptly— 
Facts and circumstances shall be published—Consent 
“UPSTATE PACKERS Co., _ INC. PACA Docket No. 2- 
5564. COPGAP DE BUBBA o.oo cake dls Se ewleee Pees nied h sacs, 961 


AGRICULTURE DECISIONS 
REPUBLISHED REPARATION DECISION: 


Harvest FRESH PropucE, INC., v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Breach of contract, 
failure to prove—Suitable shipping condition, established— 
Failure to pay full purchase price—Reparation awarded (re- 
published herein in its entirety) 


REPARATION DECISIONS: 


*A. R. Z. PoTATO v. FRANK DONIA COMPANY. PACA Docket 
No. 2-5525. Broker, for undisclosed principal—Price 
arrival basis, not negotiable—Net proceeds, determined at 
market value—Reparation awarded 

A. W. (STEVE) Faprizio & Son Inc. v. Fort LAUDERDALE PRo- 
DUCE, INC. PACA Docket No. 2-5359. Rejection, in- 
effective—Express warranty, absence of—Contract terms, 
delivered sale—Merchantability—Failure to prove breach 
of warranty of—Reparation awarded 

AcE Tomato Co., Inc. v. DAN GarcIA BROKERAGE, INC. 
PACA Docket No. 2-5236. Burden of proof, failure to 
establish—Dismissed 

Ac-WEsT GrRowERS, INC. t/a AG-WEST v. ANTHONY J. 
D’AcQuisisto, d/b/a Tropic BANANA Co. PACA Docket 
No. 2-5355. Dismissal—Settlement between parties 

ALEX BornGES Co., v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. 2-5430. Acceptance of 
check—Accord and satisfaction—Dismissal 

ALFORD, M. Douc d/b/a M.D. ALForRD v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5470. Commission mer- 
chant—Accountings—Consignment—Sprouting, failure to 
establish—Reparation awarded 
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AMEX DISTRIBUTING CoMPANY, INC. v. ANTHONY LOBUE d/b/a 
LOBUE PACKING. PACA Docket No. 2-5458. Mis- 
taken payment—Failure to refund 

*AnDRUS & ROBERTS PRODUCE COMPANY v. JIMMY SHMON, d/b/a 
JIMMY SHMON COMPANY. PACA Docket No. 2- 
5495. F.o.b. contract, failure to establish breach of— 
Evidence, not supporting claim—Reparation 

BAGLEY PRODUCE COMPANY v. CHARLES SIMPSON. 

Docket No. 2-5421. Dumping of produce, shipper ac- 
quiesces—Unpaid invoices, failure to prove—Complaint 
dismissed 

BENANDI PropucE Co., INc. v. VIcARTS PRODUCE. PACA 
Docket No. 2-5379. — Failure to pay—Reparation . . 

BENSON, HERBERT D., JR. d/b/a BENSON PRopUCE COMPANY v. 
MAURER Fruit & VEGETABLE COMPANY. PACA Docket 
No. 2-5509. Admission of liability 

*THE Best BANANA Co., INC. v. NORFOLK BANANA DISTRIBUTORS, 
INC. PACA Docket No. 2-5529. Order of Dismissal 


BLUE ANCHOR, INC. v. E. M. MALLETT, INc. | PACA Docket No. 
2-5555. Order to show cause 
Order that matter shall proceed forthwith 

BRANDEL, JERRY A., d/b/a JERRY BRANDEL FARM v. THE PIE-O- 
Pac, INc. PACA Docket No. 2-5492. Failure to 
prove breach of contract 

BrYANnT, Ray, v. POPULAR Fruit & Propuck, Inc. PACA 
Docket No. 2-5449. Proceeding continued until resolu- 
tion of bankruptcy petition 

*BURNAND & Co., INc. v. Procacct Bros. SALES CORPORA- 
TION. PACA Docket No. 2-5504. Acceptance of toma- 
toes—Inspection, remote—Failure to establish breach of 
contract 

CAPPARELLI, PETER and ROBIN STONE d/b/a CAPPARELLI FARMS v. 
CecILE J. ORLOWSKI. PACA Docket No. 2-5450. 
Dismissal of petition to reconsider 

CHIQUITA BRANDS, INC. v. I. BoRIS COMPANY. PACA Docket 
No. 2-5477. —Dismissal—Settlement between parties 

Cuups, JIM L., d/b/a CHupB Farms v. PRODUCE PRODUCTS, 
INC. PACA Docket No. 2-5490. Improper deduc- 
tions—Failure to correctly account and make full payment 
promptly 

*COCHISE VEGETABLE GROWERS ASS'N, INC. v. UNITED GROWERS, 
INC. PACA Docket No. 2-5607. Admission of 
liability—Hearing denied 
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Commopity MARKETING COMPANY v. THREE D SALES, INC. 
PACA Docket No. 2-5456. Order of dismissal, settle- 
ENE DEEWORN PALEICH) '.,. .:2iis:s\ax Lave oa mero erate Ate nee RN Ee orate ecu 777 
DAVE WALSH Co., INC. v. Rozak’s Propuce Co., INc. PACA 
Docket No. 2-5445. _ F.0.b. sale—Suitable shipping con- 
ditions—Damages—Burden of proof 
Dave WALSH Co. OF SALINAS, INC. v. First NATIONAL STORES, 
INC. PACA Docket No. 2-5376. Rejection—Failure 
to prove—Reparation awarded 
*DICHTER BROTHERS & GLass, INC. v. R. FERRIS AND Sons, INC. 
PACA Docket No. 2-5549. | Contract—Refusal of goods 
without reasonable cause—Liability 
*DiETz & KOLONDENKO v. Food SERVICES UNLIMITED INCORPORAT- 
ED. PACA Docket No. 2-5579. | Undisputed amount 
DIMARE BROTHERS, INC. v. WHOLESALE PRODUCE SUPPLY, INC. 
and/or Misty MOUNTAIN TRADING Co. PACA Docket No. 
2-4977. Failure to establish breach of contract— 
Reparation awarded 
E. VeGA & SONS PRODUCE v. ALEX BORDGES Co. PACA Dock- 
et No. 2-5299. Agent—Consignment—Net proceeds, 
loss of—Negligence—Reparation awarded 
*EASTERN Potato DEALERS OF MAINE, INC. v. Eastco PoTaTo 
DISTRIBUTORS, _ INC. PACA Docket No. 2-5610. 
ATTIB OULU INOW 6.555500: scoe ct tarcilenicelorslolre eee Oo Ole en EOE Te. oR 973 
ELLs, CHESTER PRINCE d/b/a C.D. ELLIS ComMPANy v. DAIL 
Hupson; Ray SYKES AND SON ProbUCE, INC.; and H&S Pro. 
DUCE. PACA Docket No. 2-5485. Dismissal— Settle- 
PONE OTOVOEN AEC.  cictlro <0 cuetetoterore eishaceousiy Matein, @ Ome trea eas aueceiye ies 
*FERNANDEZ, FRANK v. COFONE & OSETE Co. PACA Docket 
No. 2-4999. Contract—Claim adjustments, failure to sub- 
BUAHTINE— TUE DOTAIION 92054, pales ate sic es Paaeeiaed Seareicis isle Wib/e Wlarvee mines ely { 
Foster, WILLIAM R., d/b/a WILLIAM R. FosTER SALES COMPANY v. 
JAROSZ PRODUCE FARMS, _ INC. PACA Docket No. 
2-4687. Order on reconsideration 
Frep C. Eset & Co., INc. v. Loutk JOSEPH GATTUSO d/b/a LOUIE 
J. GATTUSO. PACA Docket No. 2-5561. Order of dis- 


Fresco INTERNATIONAL, INC. v. FRED E. CarTER Com. 
PANY. PACA Docket No. 2-5463. Oral contract, 
breach of—Damages—Reparation 

GARIN COMPANY, THE, v. MAURER FRUIT AND VEGETABLE 
COMPANY. PACA Docket No. 2-5510. Admission of 
liability 
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GENBROKER CORPORATION t/a GENERAL BROKERAGE Co. v. FORT 
LAUDERDALE PropucE, INc. PACA Docket No. 
2-5534. Dismissal—Failure to establish claim 
Stay order, pending issuance of further order 

“Order on reconsideration, petition denied—prior order 
reinstated 

*GoLDEN H. PackING Co. v. WorLD WIDE PRopUCE BROKERS, 
Inc. PACA Docket No. 2-5462. Acceptance of check 
in full settlement with exception of invoice no. 5253—Ac- 
cord and satisfaction—Rejection of net proceeds of invoice 
no. 5253 without reasonable cause—Reparation awarded 
reaponcent Tor fees and CkNeNEeS W655 oes an se cence wien sale ee cals 966 

GRIFFIN & BRAND OF MCALLEN, INC. v. ACE BROKERAGE Co., 
INC. PACA Docket No. 2-5420. Failure to pay full 
purchase price—Reparation awarded 

GROWERS EXCHANGE, INC. vu. WETTERAU, INCORPORAT- 
eD. PACA Docket No. 2-5431. Burden of proof, fail- 
ure to establish—Dismissal 

*H. Brooks & Co., INc. v. GENE BARFIELD PACKING Co. 

Docket No. 2-5499. Breach of contract, failure to 
PUNE —PISMIBERE as dices os sie a ORS ek RE eR RE 2 ee 970 

Harris, CHESTER S., d/b/a HARRIS ORCHARD v. FARWEST FRUIT 
Factors, Inc. and/or. NoRTHWEST FRruiT SALES _ INC. 
PACA Docket No. 2-5467. Failure to pay—Dismissal as 
to one respondent—Reparation awarded 

HARVEST FRESH PRODUCE, INC. v. CLARK-EHRE PRODUCE 
Co. PACA Docket No. 2-5375. Reparation awarded 

HARVEY KalIser, INC. v. RAYMOND BouzAN, INc. | PACA Dock- 
et No. 2-4618; RayMonD BOoLzaNn, INc. v. HARVEY 
KAISER, INC. PACA Docket No. 2-4673. Contract 
price, failure to pay—Set-Off, failure to prove—Reparation 
awarded in Docket No. 2-4618 
Burden of proof, failure to meet—Contract, absence 
of—Dismissal of complaint in Docket No. 2-4673 
Prevailing party—Award of fees and expenses in con- 
nection with oral hearing 
Stay order, pending filing of petition for reconsider- 


Dismissal on motion of complainant 

HarVEY KaAIseER, INC. v. VAN BUREN COUNTY FRUIT EXCHANGE OF 
FLORIDA, INC. PACA Docket No. 2-5493. Order of 
dismissal, settlement between parties 

J. A. Woop ComPANy v. BIRMINGHAM PRODUCE, INC. 
Docket No. 2-5457. Dismissal on motion of complain- 
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J-B DISTRIBUTING COMPANY v. M. LEVIN & Co., INC. and J. J. 
DISTRIBUTING. PACA Docket No. 2-5454.  F.o.b. 
transaction—Suitable shipping condition—Breach of war- 
ranty, failure to establish 

J.C. Jackson & Sons, Inc. v. Fark West Fruit Factors, INc., 
and NorTHWEST Fruit SALES, INC. PACA Docket No. 
2-5481. Consignment—Net proceeds failure to remit— 
Far West Fruit Factors, Inc., default. As to Northwest 
Fruit Factors, Inc., Dismissal 

JAMES MACCHIAROLI Fruit Co. v. BEN GATZ Co. PACA Dock- 
et No. 2-4871. Order of dismissal, settlement between 
parties 

*KILMER, JOHN H., Jr., d/b/a J. H. KILMER v. SQUILLIANTE & 
ZIMMERMAN SALES, INC. a/t/a SIMONS & FRENCH. PACA 
Docket No. 2-5475. Broker—Guarantee of payment, 
agreement not established—Counterclaim, failure to sup- 
port—Dismissals 

LAKE BROTHERS, INC. v. P. J. TAGGARES Co. PACA Docket 
No. 2-5300. Order of dismissal, settlement between 
parties 

LA MANTIA-CULLUM-COLLIER & Co., INc. v. A. J. TEBBE & SONS 
Company. PACA Docket No. 2-5357. Set-Off— 
Counterclaim—Agent, failure to establish—Broker— 
Buyer—Consignment, authorization established—Express 
warranty, breach of, failure to establish—Reparation 


Petition for Reconsideration, untimely filed, Dis- 
missed 

LINDEMANN Farms, Inc. v. P. TAVILLA Co., Inc. | PACA Dock- 
et No. 2-5480. Consignment, established—Freight 
charges, normal and proper expense—Dismissal 

LOUIE PRODUCE COMPANY v. AQUA AGRA. PACA Docket No. 
2-5474. Failure to pay full purchase price— Reparation 
awarded 

Louis Caric & Sons v. BEN Gatz Co. PACA Docket No. 
2-4712. Stay order, pending issuance of further order. .............. 
Extension of Stay order 
Petition for reconsideration, dismissed 

MAGIC VALLEY PRODUCE, INC. v. ART KRAMER’S PRODUCE BUYING 
SERVICE, INc. PACA Docket No. 2-5464. Contract, 
established—Contract price, liable for—Damages, failure to 
establish—Counterclaim— Reparation awarded 
Stay order, pending issuance of further order 
Petition for reconsideration, dismissed 
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MAINLINE Potato Co., INc. v. TRIPLE R SALES OF DALLAS, INC. 
and CHARLES EUGENE PARISH. PACA Docket No. 
2-5441. Delivered sale—Damages, failure to prove— 
Failure to pay—Reparation awarded 

MARTINSON Bros. OAKES FARMS v. LESTER VANDERBERG d/b/a 
PALISADES SALES & Service. PACA Docket No. 
2-5348. Breach of contract—Damages, failure to estab- 
lish—Dismissal 

MEL FINERMAN Co., INC. v. GarreTT-HOLMES & Co., 
INC. PACA Docket No. 2-5444. Rejection—Author- 
ity of broker—Failure to establish breach of contract 


*Mirski, RoGers & DuRKIN, INC. v. MONARCH PRODUCE, 
Inc. PACA Docket No. 2-5371. Purchases, by per- 
son appearing as agent—Permission by principal—Estop- 
pel— Apparent authority, insufficient evidence as to—Par- 
tial reparation 

*MountTAIN Mist Packers v. HARVEST HOUSE MARKETING Cor- 
PORATION. | PACA Docket No. 2- 5620. Undisputed 
amount 

*NasH-DE-CAMP COMPANY v. NORTH AMERICAN PRODUCE 
DISTRIBUTORS. PACA Docket No. 2-5533. Order of 
dismissal 

*NorTH SHORE PropucE Co., INC. v. EASTCO PRODUCE DISTRIBU- 
Tors, INC. PACA Docket No. 2-5609. Undisputed 


NUNES COMPANY, INC. THE v. SUNBURST PRODUCE COMPANY, 
Inc. PACA Docket No. 2-5539. Reparation award- 
ed—Admission of liability 

Nick DELIs Co., INc. v. MONARCH PRODUCE, INC. PACA Dock- 
et No. 2-5451. | Damages—Failure to resell—Dumping— 
reparation awarded 

Paris Foops CorPORATION v. FINER Foops SALES COMPANY, 
INC. PACA Docket No. 2-5514. Reparation award- 
ed— Admission of liability 

PARKER FRUIT CORPORATION v. JOSEPH BUCHWALD & SONS, 
INC. PACA Docket No. 2-5482. Dismissal, settle- 
ment between parties 

*PATTERSON PropucE Co. v. JOHN LOWE PRopUCcE Co., 
INC. PACA Docket No. 2-5288. Joint venture estab- 
lished—Liability for joint loss 

PERKEL, VERL, v. FARWEST Frurt Factors, INc. and/or NORTH- 
WEST Fruit SALES, _ INC. PACA Docket No. 
2-5440. Order dismissing petition to reopen after de- 
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Potato SALES, INC. v. JACK M. PALMER. PACA Docket No. 
2-5325. Failure to establish breach of contract—Dis- 
missal 

*R AND J PACKING AND SALES Co., INC. v. MirskI, RoGers & 
DuRKIN, INC. AND KLEIMAN AND HOCHBERG, INC. PACA 
Docket No. 2-5519. Acceptance of check—Accord and 
satisfaction—Actual purchaser, Established—Dismissal 

R. M. GERAWAN Co., INC. v. SQUILLANTE & ZIMMERMAN SALES, 
Inc., a/t/a StMONS & FRENCH. PACA Docket No. 
2-5452. Broker—Contract of guarantee, failure to 
prove—Dismissal—Reparation awarded 

Reapy Pac Propuce, INc. v. MAURER Fruit & VEGETABLE 
Co. PACA Docket No. 2-5508. Admission of liabil- 
ity 

RICHLAND DISTRIBUTING Co. v. Stan C. Brown d/b/a 
B. J.B. PACA Docket No. 2-5446. Purchase price, 
failure to pay—reparation awarded 

RoskoO PRODUCE COMPANY, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. 2-5234. Breach of con- 
tract—Failure topay—Damages:..., osc a Pareco: + 50 08 dcaikraiees 60 fbeld 9.3 ela ional 263 

SAHARA PACKING COMPANY v. ROZAK’S PRODUCE Co., 
INC. PACA Docket No. 2-5448. Failure to prove 
breach of contract—Failure to pay—Reparation awarded 

SALINAS LETTUCE FARMERS COOPERATIVE v. LARRY OBER Co., INC. 
or H.M. Suietp, Inc. PACA Docket No. 2-4047. 
Purchaser—actual—Rejection, ineffective—Suitable ship- 
ping condition—Breach of warranty of—Damages, measure 
of—Dismissal 

SALINAS LETTUCE FARMERS COOPERATIVE v. L. CHARLES JOHNSON, 
INC. PACA Docket No. 2-5385. Broker, failure to 
prove—Breach of contract, failure to prove—Damages, 
failure to prove—Failure to pay—Reparation awarded 

*SAM PeTRO PRODUCE v. E. VEGA & SONS PRODUCE. PACA 
Docket No. 2-5287. Consignment—Accounts and rec- 
ords, failure to keep true and correct—Reparation awarded 

*SANTA CLARA Propucg, INc. v. MIKE PHILLIPS ENTERPRISES, 
INCORPORATED. PACA Docket No. 2-5573. Order 
of dismissal 

SENINI ARIZONA, INC. v. FISHER Foops, INc. PACA Docket 
No. 2-5471. Rejection without reasonable cause—Re- 
sale on consignment—Deficit—Reparation awarded 

SEQquOIA ORANGE Co., INC. v. GILBERT DISTRIBUTING, 
INC. PACA Docket No. 2-5491. Dismissal, settle- 
ment between parties 
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SHRIVER, HENRY F., v. MARKET PRE-Pak, INc. | PACA Docket 
No. 2-4872. and SHRIVER, LARRY K., v. MARKET PRE- 
Pak, INC. PACA Docket No. 2-4875. Failure to es- 
tablish breach of contract—Violation of Section 2 of the 
Act—Damages—Reparation awarded 
Stay order, pending issuance of further order 
Vacating Stay Order, Order on reconsideration, amending 
order of February 20, 1980. 

*Srx L’s PACKING CoMPANY, INC. v. LEROY H. ALLEN a/t/a LEBANON 
Farms ACctT. PACA Docket No. 2-5598. Order of 
dismissal 

SOUTHLAND PRODUCE Co. v. Maul WowEE, INC. PACA Docket 
No. 2-5453. Acceptance—Contract, failure to prove 
breach of—Damages, spoilage of produce, failure to prove— 
Contract price, failure to pay in full—Counterclaim, dis- 
missed—Reparation awarded 

SOUTHLAND PRODUCE COMPANY d/b/a SOUTHLAND DISTRIBUTING 
Co. v. Ft. LAUDERDALE PRODUCE, INC. PACA Docket No. 
2-5479. Reparation awarded 


STEPHEN, JOE J., v. FARWEST Fruit Factors, INC., WESTERN 
PAcKERS, INC. and NORTHWEST FRUIT SALES, Inc. PACA 
Docket No. 2-5476. Complaint against Northwest Fruit 
Sales, Inc. is dismissed. Complaint against Western Pack- 
ers, Inc. is dismissed. As to Farwest Fruit Factors, Inc.— 
Failure to pay—Default—Reparation awarded complain- 


TRUMAN Hicks Farms, Inc. v. HOUSE OF GOOD CELERY, 
INC. PACA Docket No. 2-5386. Failure to make 
good delivery—Amended  contract—Damages—Deduc- 
tion—Reparation awarded 

*VAN VLIET, PETE v. FARWEST FRUIT FACTORS, INC. and/or NORTH- 
WEST Fruit SALES, INC. PACA Docket No. 2- 
5469. Failure to file answer—Default as to Farwest— 
Lack of jurisdiction—Dismissal as to Northwest 

VictorR D. BENDEL CoMPANY v. PeLtz & Sons, INc. PACA 
Docket No. 2-5333. Cancelled contract—Brokerage 
fee—Failure to pay 

WESTERN COLD STORAGE ComPANY, INC. v. Leo H. SCHONES and 
NORTHWEST Fruit SALES, INC. PACA Docket No. 
2-5211. Order dismissing petition to reopen and for re- 
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WESTSIDE PRODUCE Co. v. E. L. Kempr & Son, INc. PACA 
Docket No. 2-4866. Agent, scope of authority, exceed- 
ed—Unauthorized price adjustments—Dismissal as to re- 
spondent—Counterclaim granted—Reparation awarded re- 
spondent 
Stay order, pending issuance of further order 

WHOLESALE PRODUCE SupPLy, INc. v. Myron M. Katz, d/b/a 
Potato HOUSE. PACA Docket No. 2-5278. Oral con- 
tract—Burden of proof—Failure to pay 

WILLINGHAM, Perry, d/b/a WILLINGHAM FARMS, RALPH EUBANKS, 
JOHN L. JOINER, JR. v. PATTERSON PRODUCE COMPANY, INC. 
and/or JOHN LOWE PRoDUCE Company, INc. | PACA Dock- 
et No. 2-4927. Joint venture—Net proceeds, failure to 
remit—Reparation awarded and additional reparation 
awarded complainant for fees and expenses incurred with 
oral hearing 

ZAMBITO, CHARLES F.., d/b/a ZAMBITO PRODUCE SALES v. HOUSE OF 
Goop CELERY, INc. PACA Docket No. 2-5377. 
Failure to pay full invoice amount, reparation awarded 


REPUBLISHED REPARATION DEFAULT DECISIONS: 


SOUTHLAND PRopUCE Co., a/t/a KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Denial of motion to reopen after default. 
(Republished herein in its entirety) 

VAL-MEx Fruit ComPANny, INC., v. TwO BROTHERS PRODUCE Co., 
Inc. | PACA Docket No. RD-79-103. Stayed pending 
resolution of Bankruptcy action. (Republished herein in its 
entirety) 


AGRICULTURE DECISIONS 
REPARATION DEFAULT DECISIONS (RD): 


A. Dupa & Sons, INc. v. WANNAMELON, INC. PACA Docket 
No. RD-79-298. Defawmit 

A.L. BACHMAN PRODUCE Co. v. CHARLES N. SIMEONE d/b/a THE 
Fruit BASKET. PACA Docket No. RD-79-153. De- 


* ABBATI, ALEX C., d/b/a ALEX ABATTI BROKERAGE a/t/a A & M 
PRODUCE Co. v. B. CIMINO & Sons PRODUCE INC. PACA 
Docket No. RD-79-363. Default 

Acre ToMATO Co., INc. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HEcTOR OSUNA, et al. PACA Docket No. RD- 
70-160. Default 


*Current months July-August 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 
Page 

AcE ToMATO Co., INc. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HeEcToR OSUNA, et al. PACA Docket No. RD- 
79-164. Default 

AcE ToMATO Co., INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
Hector OSUNA, et al. PACA Docket No. RD- 
79-173. Default 

AcE Tomato Co., INc. v. SANFORD PropucE COMPANY, 
INC. PACA Docket No. RD-79-97. Default 

Acosta GROVES v. D. V. PRODUCE Corp. PACA Docket No. 
RD-79-78. Stay order—pending issuance of further or- 


Reinstituting Default 

ADAMS, GEORGE S., d/b/a ADAMS Fruit & ImporTING Co. v. 
ALBERTO GOUVEIA d/b/a EUROPA POMBALENSE SUPER MAR. 
KET. PACA Docket No. RD-79-316. Default 

ADMIRAL PACKING COMPANY v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-196. Default 

AGRI-EMPIRE v. Ruby MENDEZ, JR. d/b/a Rupy MENDEZ Pro. 
DUCE. PACA Docket No. RD-79-193. Default 

AGRI SALES v. ADAM BLALOCK Tomato Co. PACA Docket No. 
RD-79-271. Default 

AGRI SALES v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
Osuna, et al. PACA Docket No. RD-79-200. De- 


AcrI SALES v. Rupy Menpez, Jr. d/b/a Rupy MENDEZ 
PRODUCE. PACA Docket No. RD-79-203. Default 

Acway, Inc. a/t/a CouNtRY Foops v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-287. Default . 

ANDREW SmitH Co. v. GLENCOE Foops, Inc. PACA Docket 
No. RD-79-101. Default 

ASSOCIATED POTATO GROWERS, INC. v. STANLEY Foops CoRPORA- 
TION. PACA Docket No. RD-79-237. Default 

AZTECA SALES Co. v. AGUILAR PRODUCE. PACA Docket No. 
RD-79-167. Default 

BAGLEY, GAILIAN D., JR. d/b/a BAGLEY PRODUCE COMPANY v. 
RAYMOND E. Sutton d/b/a Buppy SuTTON. PACA Docket 
No. RD-79-243. Default 

*BALDWIN Farms, INc. v. T & G BROKERAGE Co. and/or NICK 
GRAM, SR. PACA Docket No. RD-79-369. Detatllnse alc tees 1045 


BARDIN BROTHERS PRODUCE Co., INC. v. GREER Bros. Dist., 
INC. PACA Docket No. RD-79-207. Default 

BARR PACKING CoMPANY v. Ruby MENDEZ, JR. d/b/a RuDY MEN. 
pEzZ PropucE. PACA Docket No. RD-79-134. De- 


*Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 


*Ben H. Roperts Propuce, Inc. v. N & J PRODUCE, 
Inc. PACA Docket No. RD-79-379. Default 

BFF Foops Propuce t/a BELLINGHAM FROZEN Foops, INC. v. AL- 
PINE FROZEN Foops. PACA Docket No. RD-79- 
247. Default 

BIGGER BROTHERS, INC. v. PRIDE OF IDAHO-ROBERTS. PACA 
Docket No. RD-79-301. Default 

BLANFoRT, INC. v. Rupy MENDEZ, JR., d/b/a Rupy MENDEZ 
PRODUCE. PACA Docket No. RD-79-138. Default 

BLANFORT, INC. v. RupY MENDEZ, JR., d/b/a Ruby MENDEZ 
PRODUCE. PACA Docket No. RD-79-139. Default 

BiuE Key Growers, INc. v. WINSTON CARTER, d/b/a CARTERS 
WHOLESALE Fruit & PRODUCE INSTITUTIONAL PRODUCTS, 
altla) PropUCE WORLD. PACA Docket No. RD- 
79-113. Default 

Bos JONES FARMS, INC. v. GENE GUICE & Son, INC. 
Docket No. RD-79-251. Default 

*Boston TomATO Co., INC. v. MASSELLI BROTHERS, INC. 
Docket No. RD-79-370. Default 

Bup ANTLE, INC. v. B & B PRODUCE PROocEssors, INC. 
Docket No. RD-79-29. Default 

Bup ANTLE, INC. v. BEXAR PropucE Co., INc. | PACA Docket 
No. RD-79-115. Default 

Bup-RicH Potato, INc. v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-165. Default 

BUSHMAN’S INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-305. Default 

BUSHMAN’S INC. v. WANNAMELON, INC. PACA Docket No. 
RD-79-315. Default 

C & G ONION Co., INc., v. BETTER Foops, INc. PACA Docket 
No. RD-79-162. Default 

*C. H. ROBINSON COMPANY v. JOHN JOS. PASSAFIUME FRuIT Co., 
INC. PACA Docket No. RD-79-338. Default 

CALIFORNIA PRODUCE DISTRIBUTORS, INC. v. LONE STAR FRESH 
Fruit & VEGETABLE Co. PACA Docket No. RD-79- 
130. Default 

Camsco MusHroom Company, INC. Formerly: STOCKMEISTER 
MusHROOM FarM, INC. v. SRECKO IVANOVICH and/or R & B 
NATURAL Foop Propucts, INC. PACA Docket No. 
RD-79-313. Default 

*CarGIL, CurTIS WELDON, d/b/a CARGIL PRODUCE COMPANY uv. 
FLETCHER Propuce, Inc. PACA Docket No. RD-79- 
327. 

CHARLES WETEGROVE Co., INC. v. WILEY L. SEVERT, d/b/a SEVERT 
& SONS PRODUCE. PACA Docket No. RD- 
79-133. Default 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 


CHARLIE Cox Farms, INC. v. MIRANDO-FORSOME Foops 
CorP. PACA Docket No. RD-79-216. Default 

CHESTER COUNTY MUSHROOM SALES Corp. v. R & B NATURAL 
Foops, INc. PACA Docket No. RD-79-295. Default 

*Reinstituting default 

CoLVILLE & Witson, INc. (of Oklahoma) v. ExizAr OzUNA, HERI- 
BERTO OSUNA and HECTOR OSUNA, each individually and/or 
in any combination as partners d/b/a OZUNA PRODUCE, 
OzuNA PRODUCE Co., OZUNA PRODUCE WHOLESALE and/or 
OzUNA BROTHERS. PACA Docket No. RD-79- 
278. Default 

COLWELL, Ropert S., d/b/a ROBERT COLWELL v. MALCOLM K. 
HALL and IRENE S. HALL d/b/a HALL PRODUCE. PACA 
Docket No. RD-79-302. Default 

CROSETTI FrozEN Foops, INc. v. UNIVERSAL SEAFOOD TRAD- 
ING, Inc. d/b/a MOREHEAD SEAFOOD. PACA Docket 
No. RD-79-148. Default 

*“CROWN SALES COMPANY, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-326. Default 

CUMBERLAND FARM Propucts, INC. v. NINA M. WILSON 
d/b/a SeLect Tomato Co. PACA Docket No. RD-79- 
246. 

D MB PackING CorpP., a/t/a DIMARE BROTHERS, INC. OF CALIFOR- 
NIA vu. GLENCOE Foops, INC. PACA Docket No. 
RD-79-123. Default 

DALGETY Foops v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MOREHEAD SEAFOOD. PACA Docket No. RD- 
79-143. Default 

D’ArRIGO Bros. Co. OF CALIFORNIA v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-221. Default 

*Dave WALSH Co., INc. v. B. Cimino & Sons PRODUCE 
INC. PACA Docket No. RD-79-355. Default 

*DAVE WALSH Co., INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-367. Default 

*DAVE WESTENDORF PRODUCE SALES, INC. v. OLYMPIC WHOLESALE 
PropucE & Foops, INc. PACA Docket No. RD-79- 
360. Default 

*De Bruyn Propuce Co. v. Morris Propuck. PACA Docket 
No. RD-79-335. Default 

DEL MoNTE BANANA COMPANY v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-272. Default 

DEL Rey Brokers, INC. v. GULF COAST PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-79-125. Default 

*DESERT GARDEN GROWERS INC. v. B. CiMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-364. Default 


*Current months July-August 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 


Dicks, F.H. v. D’AGOSTINO PRODUCE. PACA Docket No. 
RD-79-279. Default 

Dicks, FURMAN HamILTON, d/b/a F. H. Dicks v. GREER Bros. DIs- 
TRIBUTING, INC. PACA Docket No. RD-79-108. De- 


*DixiE Tomato & PACKAGING, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-366. Default 

*Drxon TomM-A-ToE Propuce, INc. v. HARDCASTLE PRODUCE Co., 
INC. PACA Docket No. RD-79-352. Default 

*Don BoNANNO CrrRUS COMPANY v. FAMULARO, INC. PACA 
Docket No. RD-79-349. Default 

*DoNnNA CiTRUS v. HARDCASTLE PropUCE Co., INC. PACA 
Docket No. RD-79-340. Default 

DOUGLASS, SIDNEY LANIER, d/b/a S. L. DouGLAS v. RuDy MENDEZ, 
Jr. d/b/a Ruby MENDEZ PRODUCE. PACA Docket No. 
RD-79-179. Default 

*DuRNIAT, Henry S., d/b/a VERDE Farms Co. a/t/la SANDIA 
DISTRIBUTORS v. CHARLES BERTOLINO TRUCKING & PRODUCE 
INC. PACA Docket No. RD-79-311. Order of 
dismissal 

E. VEGA & SONS PRODUCE v. TOLENTO PRODUCE. PACA Dock- 
et No. RD-79-255. Default 

Ep GIVEN, INc. v. ALFIE PropucE Corp. PACA Docket No. 
RD-79-124. Default 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE, v. : 
FADAL, d/b/a FADAL FRESH FRUIT & PRODUCE Co. PACA 
Docket No. RD-79-75. Stay order, pending issuance of 
further order 
Order reopening after default (under new docket number — 
PACA Docket No. 2-5535) 

ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. UBBAS, INC., 
tla SOUTHERN PropucE Co. PACA Docket No. 
RD-79-110. Default 

“EMPIRE PRODUCE TERMINAL Corp. v. UNION Foop SErRv- 
ICE. PACA Docket No. RD-79-374. Default 

FARM MARKET SERVICE, INC. v. CECIL DAVIS PRODUCE, 
INC. PACA Docket No. RD-79-204. Default 

*Forp Bros., INC. v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. RD-79-372. Default 

ForpD, MALVIN G., d/b/a MALVIN ForD PRODUCE v. JAMES BROS. 
WHOLESALE Foop & Propuce, INC. PACA Docket No. 
RD-79-190. Default 

ForpD, MALVIN G., d/b/a MALVIN ForD PRODUCE v. TERRI E. SMITH 
d/b/a SmitH TomMATO DistTrIBUTORS, No. Two. PACA 
Docket No. RD-79-242. Default 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 


FRED C. EBEL & Co., INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-283. Default 

*FROZEN INSTITUTIONAL SALES Company, t/a Fisco v. G & C 
Foops, INc. PACA Docket No. RD-79-312. Default 

*FRUDDEN Propuce, INc. v. ADAM BLALOCK TOMATO ComM.- 
PANY. PACA Docket No. RD-79-329. Default 

FRUITS OF FouR SEASONS v. COLUMBUS F Rutt Co., INC. PACA 
Docket No. RD-79-281. Default 
Stay order, pending issuance of further order 
“Order granting petition to reopen after default (reopened 

proceeding filed under PACA Docket No. 2-5633) 

G & G PRODUCE v. GREER Bros. Disr., INC. PACA Docket No. 
RD-79-158. Default 

G & G PRODUCE v. JAMES Bros. WHOLESALE Foop & PRODUCE, 
INC. PACA Docket No. RD-79-187. Default 

G. & S. PRopucE Company, INc. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-300. Default 

GARDEN-FRESH Goops, INC. v. AMERICAN PRODUCE 
Dist. PACA Docket No. RD-79-205. Default 

GARIN COMPANY, THE, v. MIRANDO-FoRSOME Foops 
Corp. PACA Docket No. RD-79-184. Default 

GATEWAY POTATO SALES v. CHICAGO PRODUCE DISTRIBU- 
TORS. PACA Docket No. RD-79-235. Default 

GoLp Coast PACKING, INC. v. ADAM BLALOCK TOMATO Com- 
PANY. PACA Docket No. RD-79-273. Default 

GoLpD Coast PAcKING, INC. v. RuDY MENDEZ PRODUCE. 
Docket No. RD-79-155. Default 

Goop BROTHERS COMPANY v. FRESH Foops OF CALIFORNIA, 
INC. PACA Docket No. RD-79-206. Dismissal 

GouGH, LAWRENCE WALTER, d/b/a GOUGH FARMS, v. QUISQUEYA 
TROPICAL PropuCcE, INC. PACA Docket No. RD- 
79-140. Default 

*GRANADA MARKETING, INC. v. ADAM BLALOCK ‘TOMATO 
COMPANY. PACA Docket No. RD-79-328. Default . 

GRANADA MARKETING INC. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector Osuna, et ai. PACA Docket No. RD-79- 
181. Default 

GREEN GoLtp AvocapDO COMPANY v. DEL REY BROKERS, 
INC. PACA Docket No. RD-79-259. Default 

GREEN VALLEY PRopUCE Co-Op v. Davin J. BANCROFT d/b/a BAN- 
CROFT DISTRIBUTING. PACA Docket No. RD-79- 
262. Default 

GREENBELT FarMS, INC. v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-244. Default 


“Current months July-August 1980 decisions. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 
Reparation Default Decisions (RD) Cont.: 


*GriFFIN & BRAND OF MCALLEN, INC. v. FAMULARO, 
INC. PACA Docket No. RD-79-356. Default 

*GRIFFIN & BRAND OF MCALLEN, INC. v. JOHN JOS. PASSAFIUME 
Fruit Co., INc. PACA Docket No. RD-79-330. De- 


GRIFFIN-HOLDER Co. v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-253. Default 
X¥RIMMWAY FARMS v. VAI ORA Corp. PACA Docket No. 
RD-79-119. Default 
*GROWERS EXCHANGE, INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-337. Default 
GROWERS EXCHANGE, INC. v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-185. Default 
GROWERS MARKETING SERVICE, INC. v. SOMERSIDE EXPRESS AND 
PRODUCE. PACA Docket No. RD-79-121. Default . 
Denial of motions to reopen after default 
GRUWELL, HupsON E. and JEAN D. d/b/a WILMER T. DERICKSON 
Co. v. WANNAMELON, INC. PACA Docket No. RD-79- 
275. Default 
*H. HALL & Co., INc. v. FAMULARO, INC. PACA Docket No. 
RD-79-358. Default 
H. SCHNELL & ComPANY, INC. v. FILIGREE Foops, INc. 
Docket No. RD-79-84. Default 
H. Y. Minami & Sons v. Rupy MENDEz, JR. d/b/a Ruby MENDEZ 
PRODUCE. PACA Docket No. RD-79-202. Default . 
HAROLD CRAWFORD Co., INC. v. ALFIE PRODUCE CorP. PACA 
Docket No. RD-79-116. Default 
HARPER & BATEMAN PICKLE Co., INC. v. TAST-TEE PICKLE & Con. 
DIMENT, INC. PACA Docket No. RD-79-186. De- 


HEIDEMAY Bros., INc. v. HURON FARMS DECATUR STORAGE, 
Inc. | PACA Docket No. RD-79-261. Order reopen- 
ing after default (under new docket number — PACA Dock- 
Ee STOR hss al ce kara Ee aay eee aah nN wR STII ea 650s n x ROI Ra 793 

*HERMAN WALKER TOMATO Co., INC. vu. WANNAMELON, 
INC. PACA Docket No. RD-79-344. Default 

HESSER Bros., a/t/a HELSEY ORCHARDS v. BILLY H. ALLISON, d/b/a 
BILLY ALLISON. PACA Docket No. RD-79- 
100. Default 

*HOLLANDALE MARKETING ASSOCIATION v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-325. Default 

HOMESTEAD TOMATO PACKING Co., INc. v. H & P PRoDUCE, INC., 
and/or Ceci. DAVIS PRODUCE, INC. PACA Docket No. 
RD-79-144. Default 


“Current months July-August 1980 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 841 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 


HOVERSEN & Sons v. L. W. ALDRICH AND Co., INC. 
Docket No. RD-79-220. Default 

Husert H. NALt Co., INc. v. ALFIE PRODUCE CorP. PACA 
Docket No. RD-79-105. Default 

INN Foops, INc. v. UNIVERSAL SEAFOOD TRADING, INC. d/b/a 
MOREHEAD SEAFOOD. PACA Docket No. RD-79- 
142. Default 

*ITo PACKING Co., INC. v. JARJURA & Sons Co. PACA Docket 
No. RD-79-331. Default 

J.A. Woop Co.-Vista, INc. v. Ruby MENDEZ PRO. 
DUCE. PACA Docket No. RD-79-156. Default 

J.C. WATSON COMPANY v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-294. Default 

J.C. WATSON COMPANY v. WANNAMELON, INC. PACA Docket 
No. RD-79-276. Default 

J.C. Watson CoMPANY v. WAYNE CUSIMANO, INC 
Docket No. RD-79-241. Default 

J. Caruso Propuce, Inc. v. L.W. ALDRICH AND 
INC. PACA Docket No. RD-79-268. Default 

JMR Farms, INc. v. DAVID DANGERFIELD d/b/a DANGERFIELD Po. 
TATO Co. PACA Docket No. RD-79-299. Default 

JP SALeEs, Inc. v. MOHAWK PRODUCE CORPORATION. PACA 
Docket No. RD-79-169. Default 

J. R. Brooks & Son INc. v. WANNAMELON, INC. PACA Dock- 
et No. RD-79-308. Default 

*J.S. McManus Propuce Co., INc. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-375. Default . 

J.S. McManus Propuce Co., INc. v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-128. Default 

J. SPANOLA & Sons, INc. v. L.W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-267. Default 

JIMMY GRIZZARD SALES INC. v. ADAM BLALOCK TOMATO CoM- 
PANY. PACA Docket No. RD-79-223. Default 

* JIMMY GRIZZARD SALES INC. v. HARDCASTLE PRODUCE Co., 
INC. PACA Docket No. RD-79-351. Default 

* Joe PHILuips, INc. v. SOUTHERN INSTITUTIONAL Foop SALES & 
SERVICE, INC. PACA Docket No. RD-79-365. De- 


* JOSEPH MercurRIO PRODUCE CorP. v. CENTRAL OHIO PRODUCE, 
INC. PACA Docket No. RD-79-87. Default, and de- 
nial of motion to reopen after default 

JOE PHILLIPS INC. v. RICHARD D. FAMULARO, d/b/a THE PRODUCE 
TREE. PACA Docket No. RD-79-106. Default 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Default Decisions (RD) Cont.: 


JOEY'S BROKERAGE OF SYRACUSE, N.Y., INC. v. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-129. Default 

JouN INGLIS FrozEN Foops ComMpANy v. ALPINE FROZEN 
Foops. PACA Docket No. RD-79-99. Default 

JOHN LIVACICH PropUCE INC. a/t/a VISTA SALES v. BEXAR PRO. 
pucE Co., INC. PACA Docket No. RD-79-250. De- 


*Tue Katz Company, Inc. v. B. Cimino & Sons PRODUCE 
INC. PACA Docket No. RD-79-348. Default 

Kinc Satap Avocapo Co., INc. v. Rupy MENDEz PRO. 
DUCE. PACA Docket No. RD-79-178. Default 

KINGS CANYON Fruit SALES Corp. v. RuDY MENDEZ, JR. d/b/a 
Rupy MENDEZ PRODUCE. PACA Docket No. RD- 
79-192. Default 

KOPHAMER FARMS v. WAYNE CUSIMANO, INC. PACA Docket 
No. RD-79-154. Default 

*LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HARDCASTLE 
PropucE Co., INC. PACA Docket No. RD-79- 
368. Default 

* LAMBERT PRODUCE Co., INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-378. Default 

LEE HAMBLIN ComMPANY v. B & B PRODUCE PROCESSORS, 
INC. PACA Docket No. RD-79-96. Default 

Let-Us-PAk v. MIRANDO-FORSOME Foops Corp. PACA Dock- 
et No. RD-79-198. Default 

Leto Musurooms, Inc. v. W.W. Rouse Pizza SUPPLY, 
INC. PACA Docket No. RD-79-297. Default 

Lou LopEN a/t/a Lou LopDEN PRODUCE DISTRIBUTOR v. WANNA- 
MELON, INC. PACA Docket No. RD-79-309. Default 

LuNDY PRODUCE CoMPANY v. BOYD'S PRODUCE. PACA Docket 
No. RD-79-296. Default 

LYNN JOSEPHSON PRODUCE, INC. v. BETTER Foops, INC. 
Docket No. RD-79-109. Default 

M AND M Tomato Co., INc. v. LONE STAR FRESH Fruit & VEGETA- 
BLE Co. PACA Docket No. RD-79-159. Default 

Maal, INc. v. ELIzAR OZUNA, HERIBERTO OSUNA and HECTOR 
OsuNA, et al. PACA Docket No. RD-79-201. De- 


MANN, GERALD E., v. ELISEO Soro. PACA Docket No. 
RD-79-225. Default 

*MAPES PACKING CORPORATION v. JARJURA & SONS Co. PACA 
Docket No. RD-79-320. Default 

MAPES PACKING CORPORATION v. LEWIS, LTD., t/a. GREEN ’N’ 
THINGS. PACA Docket No. RD-79-141. Default 
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*Max HEerRBOLD INC. v. JOHN Jos. PASSAFIUME Fruit Co., 
INC. PACA Docket No. RD-79-342. Default 

McDONALD TOMATOES v. COLUMBIA-Foops & PRODUCE, 
INC. PACA Docket No. RD-79-210. PRIA cass ira al ey, haa ka Peart f 

McNAMARA, ROBERT J., v. WATERMILL Export, INC. PACA 
Docket No. RD-79-233. Default 

MENDELSON-ZELLER Co., INC. v. BEXAR PropDUCE CO., 
INC. PACA Docket No. RD-79-252. Default 

MENDELSON-ZELLER Co., INC. v. ELIZAR OZUNA, HERIBERTO 
OsuNA and Hector Osuna, et al. PACA Docket No. 
RD-79-180. Ea 5 os son ees to on ely ks a i ae cre car a ra ate f 

MENDELSON-ZELLER Co., INc. v. Rupy MeENDEz  PROo.- 
DUCE. PACA Docket No. RD-79-191. Default 

MEYER, Ropert Leroy, d/b/a MEYER TOMATOES v. 
Propuce, INC. PACA Docket No. RD-79-208. De- 
fault . 

MIDWEST BLUEBERRYS v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. RD-79-282. Default 
Stay order, pending issuance of further order 
* Order vacating stay order, reinstituting default 

MILES, WILLIAM C., v. QUISQUEYA ‘TROPICAL PRODUCE, 
INC. PACA Docket No. RD-79-112. Default 

MILLS DISTRIBUTING COMPANY v. GLENCOE Foops, INC. PACA 
Docket No. RD-79-209. Default 

MILLS DISTRIBUTING COMPANY v. MIRANDO-FORSOME Foops 
Corp. PACA Docket No. RD-79-256. Default 

Mitts’ DISTRIBUTING COMPANY v. Rupy MENDEz  PRo.- 
DUCE. PACA Docket No. RD-79-177. Default 

*Mo-Bo ENTERPRISES, INC. v. B. CiMINo & SONS PRODUCE 
INC. PACA Docket No. RD-79-346. Default 

*Monte ALTO Foops, Inc. v. ARNOLD INSTITUTIONAL Foops, 
INC. PACA Docket No. RD-79-319. Default 

MOonrterREY Bay PACKING Co. v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OsuNA, et al. PACA Docket No. 
RD-79-171. Default 

Muir-Roperts CoMPANY INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-293. Default 

*Muir-ROBERTS CoMPANY, INC. v. WANNAMELON, INC. PACA 
Docket No. RD-79-333. Default 

*MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE Co. v. FAMU- 
LARO, INC. PACA Docket No. RD-79-357. Default . 

“MURAKAMI Farms, INc. a/t/a MurAKAMI Propuce Co. ov. 
FLETCHER PRODUCE, INC. PACA Docket No. RD-79- 
345. Default 
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MUTUAL VEGETABLE SALES v. MAURER FRUIT AND VEGETABLE 
Co. PACA Docket No. RD-79-126. Default 

MUTUAL VEGETABLE SALES v. MIRANDO-FoRSOME Foops 
CorP. PACA Docket No. RD-79-197. Default 

N.P. Deoupes, Inc. v. CotumBiA-Foops & PRODUCE, 
INC. PACA Docket No. RD-79-194. Default 

*NapLES TOMATO GROWERS, INC. v. B. CiMINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-344. Default 

NortH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SAN DIEGO PRO- 
DUCE Co., INC. PACA Docket No. RD-79-289. De- 


*NORTHWESTERN Frurr & PropUCE Co. v. FAMULARO, 
INC. PACA Docket No. RD-79-377. Default 

O. P. MURPHY PRODUCE CoMPANY, INC. a/t/a O. P. Murpuy & 
Sons v. ELIZAR OZUNA, HERIBERTO OSUNA and HECTOR 
Osuna, et al. PACA Docket No. RD-79-239. De- 


O. P. Murpuy Propuce Company, INc. a/t/a O. P. MurpHY & 
Sons v. MIRANDO-FoRSOME Foops Corp. PACA Docket 
No. RD-79-229. Default 

OAKFIELD & ELBA GROWERS, INC. v. DIRECT PRODUCE Co., DIVI- 
sion Factors, _INc. PACA Docket No. RD-79- 
122. Default 

OAKFIELD & ELBA GROWERS, INc. v. J & J PRODUCE, 
INC. PACA Docket No. RD-79-291. Default 

*OAKFIELD & ELBA GROWERS, INC., v. MASSELLI BROTHERS, 
INC. PACA Docket No. RD-79-384. Default 

OAKFIELD & ELBA Growers, INc. v. N & J PRODUCE, 
INC. PACA Docket No. RD-79-269. Default 

OKANOGAN GROWERS UNION v. ELIZAR OZUNA, HERIBERTO OSUNA 
and HEcTOR OSUNA, et al. PACA Docket No. 
RD-79-213. Default 

OxrAY Propuce Co., INc. v. CHICAGO PRODUCE DISTRIB. 
UTORS. PACA Docket No. RD-79-234. Default 

ORANGE Co. OF FLoriDA, INc. v. GREER Bros. DISTRIBUTING, 
INC. PACA Docket No. RD-79-98. Default 

Osuita, INc. v. GLENCOE Foops, INC. PACA Docket No. 
RD-79-137. Default 

PactFIC PACKING COMPANY v. H & P Propuce, INC. and/or CEcIL 
DAVIS PRODUCE, INC. PACA Docket No. RD-79- 
145. Default 

PaLM VALLEY Farms, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-111. Default 

PAPAZIAN DISTRIBUTING Co., INC. v. ALFIE PRODUCE 
Corp. PACA Docket No. RD-79-114. Default 
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PARKER, JIM, d/b/a JIM PARKER PRODUCE FARMS v. GREER BROS. 
DIST. PACA Docket No. RD-79-189. Default 
PATTERSON FROZEN Foops, INc. v. UNIVERSAL SEAFOOD TRADING, 
Inc. d/b/a MorREHEAD SEAFOOD. PACA Docket No. 
RD-79-163. Default 
PENNY BROKERAGE v. TOMATOES UNLIMITED, INC., KENNETH C. 
QUIGLEY, and/or N & J PRODUCE, INC. PACA Docket No. 
RD-79-228. Default 
PERZINSKI, Emit A., v. SPAGNOLO PRODUCE, INC. PACA Dock- 
et No. RD-79-264. Default 
* PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. B. CIML- 
No & Sons’ PRODUCE INC. PACA Docket No. 
RD-79-347. Default 
PHILADELPHIA PRODUCE CREDIT AND COLLECTION BuREAU v. BUD’S 
Propuce, INC. PACA Docket No. RD-79-157. De- 
PME E co Ic ec Parca < eis wn oe IE nk dd in EE is a ee ; 
PHILADELPHIA PRoDUCE CREDIT & COLLECTION BUREAU v. JOHN E. 
HockING, JR., d/b/a VAN DOREN PRODUCE Co. PACA 
Docket No. RD-79-188. Default 
*PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. Mo- 
HAWK PRODUCE CORPORATION. PACA Docket No. 
RD-79-339. Default 
PISMO-OCEANO VEGETABLE EXCHANGE v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-254. Default 
PREMIUM ELKTON PorTaToEs, INC. v. CARPENTER MARKETING, 
INC. PACA Docket No. RD-79-43. Civil Suit— Dismis- 
SAU oe Mi arb oi LRN 6G RO ae RI ee TOO ‘ 
PROGRESSIVE GROVES, INC. v. BEXAR’ PropUCE CO., 
INC. PACA Docket No. RD-79-152. Default 
R. B. Topp Propuce Co., Inc. v. JoHN DiGorGe. PACA Dock- 
et No. RD-79-50. Dismissal—settlement between par- 
MEE oes eee Vn ee ee Eke S Re pas to ISI ei ctl Leer eee 
R & S oF Fioripa, Inc. v. Tast-TEE PICKLE & CONDIMENT, 
INC. PACA Docket No. RD-79-245. rau ois tlk sal aeees f 
*REGENCY PACKING CoMPANY v. B. CimINO & SONS PRODUCE 
INC. PACA Docket No. RD-79-362. Default 
Rocky Propuce, INC. v. Jim Mocert & Son INc. PACA Dock- 
et No. RD-79-249. Default 
ROGERS Propuce Co. v. DirEcT PRODUCE Co., DivisIoN FACTORS, 
INC. PACA Docket No. RD-79-236. MAUI as 2 ise de ae eeiec sis § 
Roy, Ear J., v. GEORGE BRANCH, d/b/a THUNDERBIRD TRANSPOR- 
TATION Co. PACA Docket No. RD-79-122. Default 
ROYAL PACKING Co. v. STANLEY Foops CORPORATION. PACA 
Docket No. RD-79-146. Default 


*Current months July-August 1980 decisions. 
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Roya. PACKING Co. v. WANNAMELON, INC. PACA Docket No. 
RD-79-310. Default 

RusseELL, E. Victor d/b/a RUSSELL Propuce Co. v. DirEcT Pro- 
DUCE DIVISION Factors, _ INC. PACA Docket No. 
RD-79-230. BUNSROMRRLD 5 sha, fe.eclie oth teaec du to SN ch ED Nes 507 

*RUuSSELL, E. Victor d/b/a RuSSELL PRODUCE Co. v. HARDCASTLE 
PropucE Co., INC. PACA Docket No. RD-79- 
380. Default 

RUSSELL, E. Victor d/b/a RUSSELL PRODUCE Co., v. JEROME N. 
Davis d/b/a JERRY Davis WHOLESALE PRODUCE 
Co. PACA Docket No. RD-79-182. Default 

RYAN Potato COMPANY v. GLENCOE Foops, INc. PACA Dock- 
et No. RD-79-127. Default 

S.R.B. Corp., a/tla THE ZEROPACK COMPANY v. MIRANDO-FoR- 
SOME Foops’ Corp. PACA Docket No. RD-79- 
257. Default 

SAHARA PACKING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OsuNA, et al. PACA Docket No. 
RD-79-172. Default 

SAHARA PACKING COMPANY v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-304. Default 

SALINAS LETTUCE FARMERS CORPORATION v. MAURER FRUIT AND 
VEGETABLE Co. PACA Docket No. RD-79-117. De- 
fault 

SALINAS MARKETING COOPERATIVE v. ELIZAR OZUNA, HERIBERTO 
OsuNnA and Hector Osuna, et al. PACA Docket No. 
RD-79-161. RON CNEL, ALA oie tree et ee aera vs he Oty he's Sida chen ‘ 

Sampson PropucE Co., INc. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-120. Default 

SAMSEL, RALPH CHAPMAN d/b/a RALPH SAMSEL COMPANY v. MI- 
RANDO-FORSOME Foops Corp. PACA Docket No. 
RD-79-231. Default 

SANTA CLARA Propuce, INC. v. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-307. Default 

SANTO TOMAS PRODUCE ASSOCIATION v. ELIZAR OZUNA, HERI- 
BERTO OSUNA and HEcTOR OSUNA, et al. PACA Docket 
No. RD-79-232. Default 
Denial of motion to reopen after default 

*SEBASTIANO ROMEO v. CIMINO & SONS PRODUCE INC. 
Docket No. RD-79-381. Default 

SENINI ARIZONA, INC. v. DAvis DISTRIBUTING COMPANY, 
INC. PACA Docket No. RD-79-212. Default and De- 
nial of petition to reopen 
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SENINI ARIZONA, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD-79- 
175. Default 

SENINI ARIZONA, INC. v. MENDENHALL DISTRIBUTING Co., 
INC. PACA Docket No. RD-79-292. Default 

SENINI ARIZONA, INC. v. Sam S. Vicari d/b/a VICARI’sS 
PRODUCE. PACA Docket No. RD-79-248. Default . 

*SEVERINI PropucE Co. v. HARDCASTLE PropUCE Co., 
INC. PACA Docket No. RD-79-353. Default 

SHAVER ENTERPRISES, INC., DIvIsION OF, t/a SHAVER & SON 
PRODUCE Co., v. LONE STAR FRESH FRuIT & VEGETABLE 
Co. PACA Docket No. RD-79-211. Default 

SIGNAL PropucE Co. v. ADAM BLALOCK ToMATO Co. PACA 
Docket No. RD-79-270. Default 

Stix Lis Packinc Company, INc. v. H & P Propuce, 
INC. PACA Docket No. RD-79-149. Default 

SOUTHLAND PRODUCE Co., a/t/a KEYSTONE PRODUCE Co., v. 
CAAMANO BROTHERS WHOLESALE. PACA Docket No. 
RD-79-135. Default 
Denial of Motion to Reopen Default order (dated March 25, 

1980) 
Denial of Motion to Reopen Default Order (dated April 28, 
1980) 

SOUTHLAND PRODUCE COMPANY a/t/a SOUTHLAND DISTRIBUTING 
Co. v. MIRANDO-FoRSOME Foops Corp. PACA Docket 
No. RD-79-195. Default 

SPUDLAND MARKETING, INC. v. SUTTON PRODUCE Co. PACA 
Docket No. RD-79-290. Default 

*STADELMAN Frurt, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-354. Default 

* STENNING INDUSTRIES, INC. a/t/a PripE O’ Texas CiTRuS DIVISION 
v. HARDCASTLE PRODUCE Co., INC. PACA Docket No. 
RD-79-343. Default 

*STIRLING-UNDERWOOD, INC. v. ‘MorRRIS PRODUCE. PACA 
Docket No. RD-79-322. Default 

STRUBE CELERY & VEGETABLE Co. v. L. W. ALDRICH AND Co., 
INC. PACA Docket No. RD-79-183. Default 

Sun Harvest, INc. v. AARON SALADS. PACA Docket No. 
RD-79-150. Default 

Sun Harvest, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and HECc- 
TOR OSUNA, et al. PACA Docket No. RD-79- 
170. Default 

Sun Harvest, INc. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-286. Default 

Sun Harvest, Inc. v. MarK DEWEERD WHOLESALE PRO- 
DUCE. PACA Docket No. RD-79-258. Default 
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Sun Harvest, INc. v. WANNAMELON, INC. PACA Docket No. 
RD-79-263. Default 

Sunny Farms, INc. v. HRDLICKA Bros. LIVESTOCK SALES, INC. 
a/tla HRDLICKA Bros. PRODUCE Co. PACA Docket No. 
RD-79-222. Order granting petition to reopen (under 
new docket number—PACA Docket No 2-5612) 

SUPERIOR FARMING COMPANY v. ELIZAR OZUNA, HERIBERTO OSUNA 
and Hector OSsUNA, et al. PACA Docket No. 
RD-79-176. Default 

SWEETHEART FRESH TOMATO, INC. v. MAURER FRUIT AND VEGE- 
TABLE Co. PACA Docket No. RD-79-118. Default . 

SWEETHEART MELONS GARDENS, INC. v. ELISEO SOTO. PACA 
Docket No. RD-79-168. Default 

*Symms Fruit Rancu, INC. v. FAMULARO, INC. PACA Docket 
No. RD-79-376. Default 

T. J. Power & CoMPANY v. FLETCHER PRODUCE, INC. 
Docket No. RD-79-303. Default 

T. J. Power & CoMPANY v. WAYNE CUSIMANO, INC. 
Docket No. RD-79-238. Default 

*TALLEY FARMS, INC. v. JARJURA & SONS Co. PACA Docket 
No. RD-79-321. Default 

*TAMOUZIAN BROTHERS, INC. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-323. Default 

TENNECO WEsT, INC. v. ELIZAR OZUNA, HERIBERTO OSUNA and 
HECTOR OSUNA, et al. PACA Docket No. RD-79- 
199. Default 

Tex-SANDIA, INC. v. JULIAN J. SUAREZ d/b/a INTERNATIONAL PRo- 
DUCE DISTRIBUTORS. PACA Docket No. RD-79- 
22; Default 

TeEX-SANDIA, INC. v. WANNEMELON, INC. PACA Docket No. 
RD-79-314. Default 

THOMAS, Dick, d/b/a THOMAS PRODUCE v. WAYNE CUSIMANO, 
INC. PACA Docket No. RD-79-104. Default 

*THOMPSON SALES Co., INc. v. ADAM BLALOCK TOMATO Com. 
PANY. PACA Docket No. RD-79-373. Default 

Tony-Lin Propuce, INc. v. Gritto’s Market, Inc. PACA 
Docket No. RD-79-284. Default 

Tony-Lin Propuce, INc. v. MICHAEL M. FRONTERA and DAVID 
WELLS d/b/a MICHAEL M. FRONTERA WHOLESALE FRuITS & 
VEG. PACA Docket No. RD-79-285. Default 

Top Pac GROWERS AND SHIPPERS, INC. v. ADAM BLALOCK TOMATO 
COMPANY. PACA Docket No. RD-79-265. DOGO (ONG oe iasntadss 

Top PAc GROWERS AND SHIPPERS, INC. v. BIRMINGHAM PRODUCE, 
INC. PACA Docket No. RD-79-277. Default 
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TOUCHSTONE & ASSOCIATES v. BEXAR PRODUCE Co, 
INC. PACA Docket No. RD-79-107. Default 

TURLOCK SEED & BROKERAGE Co. v. JAMES D. MICKELSON d/b/a 
P & D MELOons. PACA Docket No. RD-79-217. De- 


Ucon Propuce Inc. v. GuLF Coast Propuce ODIst., 
INC. PACA Docket No. RD-79-215. Default 

Ucon Propuce, INc. v. HIALEA PRODUCE Co. PACA Docket 
No. RD-79-214. Dismissal, settlement between parties 

*UNITED BANANA Co., INC. v. FREEDOM Foops. PACA Docket 
No. RD-79-332. Default 

Unirep Potato Distriputors, INc. v. LARRY Hackett, d/b/a 
FRESH Cut Sataps. PACA Docket No. RD-79- 
151. Default 

UNIVERSAL FRuIT COMPANY, INCORPORATED v. L. W. ALDRICH AND 
Co., INC. PACA Docket No. RD-79-219. Default 

VaL-MEx Fruit Company, INc. v. Two BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-103. Stay order, 
pending bankruptcy resolution 

VALLEY HARVEST DISTRIBUTING, INC. v. E. L. KeMpF & Son, 
INC. PACA Docket No. RD-79-131. Order granting 
petition to reopen (under new docket number—PACA 
Docket No. 2-5611) 

VALLEY ONIONS, INC. v. TWO BROTHERS PRODUCE Co., 
INC. PACA Docket No. RD-79-102. Stay order, 
pending bankruptcy resolution 

VAN SOLKEMA Fars, INC. v. STANLEY PACKAGING GROWERS & 
SHIPPERS. PACA Docket No. RD-79-318. Default 

Vanco Propucts Co., Inc. v. GARDEN PRODUCE COMPANY, 
INC. PACA Docket No. RD-79-218. Default 

VAUGHN RUE PRODUCE Co., INC. v. CHICAGO PRODUCE DISTRIB- 
UTORS. PACA Docket No. RD-79-136. Default 

VeG-Pak, INC. v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-288. Default 

VENEZIA_ Bros., INC. v. SANFORD PRODUCE COMPANY, 
Inc. PACA Docket No. RD-79-166. Default 

*ViIRGINIA PRIDE Fruit PACKERS, INc. v. MARVIN’ FRUIT 
FARMS. PACA Docket No. RD-79-361. Default 

ViTRO-PECORARO Co. v. L. W. ALDRICH AND Co., INC. 

Docket No. RD-79-274.° Default 

W. G. “JACK” AVERITT BROKERAGE Co., INC. v. ELIZAR OZUNA, 
HERIBERTO OsUNA and Hector OsuNA, et al. PACA 
Docket No. RD-79-174. Default 

W.W. Ropcers & Sons Propuce, INc. v. ADAM SALA- 
ZAR. PACA Docket No. RD-79-240. Default 
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*WAREHOUSE FarMS, INC. v. HARDCASTLE PRODUCE CO., 
INC. PACA Docket No. RD-79-371. Default 

WASHBURN Potato Co. v. AL-JAcs, INC. PACA Docket No. 
RD-79-317. Default 

WASHINGTON Fruit GROWERS, INC. v. BEXAR PRODUCE Co., 
INC. PACA Docket No. RD-79-280. Default 

WELcH Fruit SALES, INc. v. ADAM BLALOCK Tomato Com. 
PANY. | PACA Docket No. RD-79-266. Default 

WELCH Fruit SALES, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-306. Default 

WENDZEL, ALTON C., a/t/a GREG ORCHARDS v. THOMAS R. Bar- 
NARD d/b/a BARNARD APPLE & CHERRY SALES. PACA 
Docket No. RD-79-224. Default 

WEsT VALLEY v. BINGO DISTRIBUTORS, INC. and/or SOUTHWINDS 
TRADING Co. PACA Docket No. RD-79-147. De- 


WESTERN TOMATO GROWERS & SHIPPERS INC. v. BIRMINGHAM PRO. 
DUCE, INC. PACA Docket No. RD-79-226. Default . 
*WESTSIDE PRopUCE Co. v. JARJURA & Sons Co. PACA 
Docket No. RD-79-341. Default 
WILLIAM G. SMITH & SON v. ALFRED TOM COOPER d/b/a ToM Coop. 
ER. PACA Docket No. RD-79-260. Default 
“Wm. BOLTHOUSE FARMS, INC. vu. FLETCHER PRODUCE, 
INC. PACA Docket No. RD-79-382. Default 


POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


RANBAR- PACKING COMPANY, _ INC. PPIA Docket No. 
2. Withdrawal and denial of inspection service— 
Consent 


VIRUS-SERUM-TOXIN ACT OF 1913 
AGRICULTURE DECISIONS 


SMITH KLINE CORPORATION AND NORDEN LABORATORIES, SUBSID- 
IARY. VST Docket No. 3. ‘False advertising—Label- 
ing—Consent 


“Current months by July-August 1980 decisions. 





ANIMAL QUARANTINE AND RELATED LAWS 
Cite as 39 A.D. 851 


(No. 19,995) 


In re DR. MICHAEL A. LucAS. | VADocket No.11. Decided August 
5, 1980. 


Permitted sale of diseased animals—Suspension of accreditation 


Where respondent wilfully permitted the sale of diseased pigs at a public market, respond- 
ent’s accreditation as a veterinarian is suspended for a period of 120 days, with no 
prior notice required. 


William J. Weber, Administrative Law Judge. 
Terry L. Medley and Ellen Spano, for the Animal and Plant Health Inspection Service. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the regulations promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et 
seq.), in which Administrative Law Judge William J. Weber filed an ini- 
tial decision and order on April 17, 1980, suspending respondent’s ac- 
creditation as a veterinarian for 120 days for permitting the sale of 14 
pigs at a public market which showed symptoms of being infected with 
atrophic rhinitis, an infectious, contagious and communicable disease. 

The respondent appealed to the Judicial Officer, to whom final admin- 
istrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).* 

After a careful review of the entire record in this proceeding, the ini- 
tial decision and order is adopted as the final decision and order, except 
that additional language has been added to the sentence containing foot- 
note 6, and the effective date of the order has been changed in view of 
the appeal. 


ADMINISTRATIVE LAW JUDGES’ INITIAL DECISION (AS MODIFIED) 


This proceeding began when a Complaint was filed March 14 1979 by 
the Administrator of the Animal and Plant Health Inspection Service, 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyard Act regulatory program). 





852 ANIMAL QUARANTINE AND RELATED LAWS 
Cite as 39 A.D. 851 


United States Department of Agriculture. The Complaint alleged that 
Dr. Michael A. Lucas had violated the Standards for Accredited Veter- 
inarians (9 CFR 161.2) in February 1978 when he allowed animals with 
an infectious, contagious or communicable disease to be sold through a 
Minnesota sale barn (auction market). 

Respondent Dr. Michael A. Lucas filed an Answer March 26 1979 in 
which he denied various aspects of the allegations constituting the viola- 
tion, and alleged various affirmative defenses and/or counter allega- 
tions. 

The matter was set for hearing in September 1979 and again in 
October 1979, but was adjourned on both occasions for good cause. It 
was then scheduled for hearing December 12 1979 and the hearing took 
place on that date in Brainerd, Minnesota. 

Complainant was represented by Mr. Terry L. Medley and Ms. Ellen 
Spano, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C., 20250. Respondent Dr. Michael A. 
Lucas appeared without counsel, but was assisted by his associate 
Wayne Hoffman, of Spirit Lake, Iowa, co-owner of the auction barn con- 
cerned. 


I 


In early February 1978, an elderly partially disabled man visited the 
Motley Livestock Sales barn, Motley, Minnesota, for the purpose of pur- 
chasing hogs. The prices that pigs were selling for made him believe that 
“they were diseased because they sold so cheap” (Complainant’s Exhibit 
No. 8; CE #8). Later as he was leaving, he inquired about his fears, and 
he “was told to not worry because all animals were inspected by a veter- 
inarian and they were always free of disease.” (CE #8) 

Then on February 16 1978 he again went to that sales barn, and this 
time purchased 14 pigs for $11.00 per head. He thought that “a good pig 
wormer and some feed was all they needed.” (CE #8) 

Those pigs, however, were showing obvious and clear symptoms of be- 
ing infected with advanced atrophic rhinitis. 

Respondent Dr. Michael A. Lucas is a Doctor of Veterinary Medicine 
and a (federally) Accredited Veterinarian in the State of Minnesota, 
under the provisions of Title 9, Code of Federal Regulations, parts 160- 
162 (9 CFR 160-162). He resides at Route 2, Staples, Minnesota 56479. 

Respondent Dr. Lucas was the official veterinarian ' for the Motley 
Livestock Sales, Motley, Minnesota, for several years preceeding the de- 


1. The State of Minnesota designated “official veterinarians” to represent the Minnesota 
State Livestock Sanitary Board (LSB) at community sale barns such as the Motley Live- 
stock Sale barn. Minnesota Livestock Sanitary Board rule 41 (a) (5) ). 
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scribed sale and still continues in that capacity. Dr. Lucas was respon- 
sible for preventing the sale of animals with infectious, contagious or 
communicable diseases, at the Motley Livestock Sales barn on February 
16 1978 (9 CFR 161.2 (g) ). 

A federally accredited veterinarian inspects animals and poultry and 
performs tests to determine the fitness of animals for intrastate, inter- 
state, and export shipment under various State and Federal regulations. 
A federally accredited veterinarian also participates in cooperative 
State-Federal programs for the control and eradication of various dis- 
eases. (CE #1, 9 CFR 160.1 (d) ). 

Atrophic rhinitis is an infectious, contagious and communicable dis- 
ease of swine. 

On February 16 1978 Respondent Michael A. Lucas knew, or should 
have known, that 14 head of pigs released by him for sale at the Motley 
Livestock Sales barn were infected with atrophic rhinitis. 

Respondent Dr. Lucas’ repeated assertions that such conduct was not 
only known but approved and condoned by his superiors, and that the 
sale of such sick swine was economically justified and warranted is no 
justification whatsoever for his violation of the pertinent regulations. 

The Complaint herein was triggered by persistent efforts of the unfor- 
tunate buyer of the pigs to obtain redress for his loss and correction of 
the loose practices. In the early stages the matter could probably have 
been resolved by Respondent satisfying the buyer’s financial loss. As ef- 
forts to resolve the dispute failed and later regulatory enforcement ef- 
forts were begun and met similar frustrations, these formal proceedings 
were instituted. 


I 


The record contains strong, clear, reliable, probative and substantial 
evidence * establishing that the pigs when sold on February 16 1978 
were suffering from obvious and clear symptoms of atrophic rhinitis. 

Respondent Dr. Michael A. Lucas repeatedly argued that the sale of 
such pigs is not only permissible, but necessary in order to provide an 
outlet to accommodate both the producers and the market. 

Respondent’s contention that such pigs could be appropriately treated, 
fed and fattened to slaughter weight with economic benefit to the owner 
is incredible. 

Respondent’s contention that he must serve the producer, market and 
buyer, all at the same time, resulting in “economic judgments” being 
made concerning the possibility or probability of profitably handling dis- 
eased animals is a total misunderstanding of his function, role and duty. 


~ 2. 5USC 586 (a) 
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There is no serious dispute or evidence in this record concerning the 
fact that the 14 pigs in question were suffering from advanced, obvious 
and clear symptoms of atrophic rhinitis at the time Respondent permit- 
ted them to be sold.* 

The appropriate corrective action to be taken is the subject of some dif- 
ficulty. The history of such corrective actions is sketchy here.‘ 

Obviously the type of violation — processing diseased animals through 
an auction market — is potentially a very serious matter and deterrence 
is vital. 

Considering all aspects, including but not limited to, the fact that it is 
a first offense for that Respondent, that it is the first formal proceeding 
that has been deemed necessary to enforce and deter such violations, 
that no spread of the disease occurred by reason of the violation, that the 
problem has not been such to strain or require intensification of enforce- 
ment attitudes,® as well as the deeply held misconceptions of the Re- 
spondent concerning his role and function in the regulatory scheme,‘ it 


3. Respondent contended that eighty percent (80%) of the pigs Respondent saw in 
February 1978 were infected with atrophic rhinitis. Complainant’s veterinarian witnesses 
accepted his estimate (Transcript page 120) and had had similar experiences (Transcript 
page 138). 

Official figures were annual, not limited to the severest weather months or regions, and fo- 
cused on adult swine, not piglets, where the problem is more destructive. (Transcript pages 
132-133, 138, 142, 151, 159, 167, 30-32, 99, 128-130). 

4. “We have agreed to suspension of an accreditation for nothing less than 30 days up to 
six months, and these are the things that the areas, kind of the parameter that we have al- 
ways worked in.” (Transcript pages 33-34) 

No formal proceedings have been cited, nor are any known of, concerning this category of 
violation. This is only the 12th formal proceeding in the Veterinary Accreditation series. 

5. A letter received at the Minnesota State Livestock Board triggered the mid-May 1979 
request for reports from the field District veterinary medical officers concerning the re- 
sults of their contacts in February and early March 1978 with the author of the complain- 
ing letter and Respondent. (Transcript page 48, 52) 

Prior thereto, efforts to resolve the dispute were mainly directed to financial settlement 
(return of some portion of the $156 sale price) between Respondent and the buyer of the 
sick piglets. (Transcript pages 47, 65, 94, 115, 128, 130, 168-169). 

Ordinarily, official notice is taken only when some complaint is made. (Transcript page 90). 
Only a few complaints are made. (Transcript pages 94-95, 141, 154, 168, 53). 

6. Respondent has an attitude that places economic aspects equal or superior to veter- 

inary medical and regulatory considerations, often making an economic value judgment 
which is contrary to regulatory and veterinary medical considerations and duties. (Tran- 
script pages 156-157, 159, 160, 164-165, 166-167, and CE #112). But see also page 118a- 
119 for a parallel view with different value factors, reaching a different ultimate conclu- 
sion, based on part on economic considerations. 
Respondent’s position that the regulation could not be enforced and that he could not en- 
force it has been clear from the beginning. Respondent told the two State District veter- 
inarians that the sale of such animals through the sale barn could not be stopped, when 
they visited him at the sale barn on March 2 1978. (Transcript page 130). 
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is concluded that Respondent’s veterinary accreditation should be sus- 
pended for 120 days to serve as an effective deterrent to future viola- 
tions by Respondent or others. 

The evidence herein establishes that Respondent’s conduct was wilful, 
in the sense that “wilful” is used in regulatory law enforcement. For 
regulatory administrative law purposes, conduct is wilful if a person in- 
tentionally does an act which is prohibited, irrespective of evil motive or 
reliance on erroneous advice, or if the action is done with careless disre- 
gard of legal duties. Respondent here clearly acted with careless disre- 
gard for his obligation to prevent diseased animals from being sold 
through the sale barn. Goodman v Benson, 286 F2d 896, 900 (CA7 
1961). 

No prior notice or opportunity to correct or comply is required by the 
Administrative Procedure Act when the suspension is based on wilful 
violations. (5 USC 558 (c) ). 

The more reliable, probative, substantial and persuasive evidence (5 
USC 556 (d) ) in this record clearly establishes the violation as charged, 
and fails to establish any significant, relevant or meritorious mitigating 
circumstances. 

Complainant’s Motion filed March 7 1980 to ignore the delinquently 
filed brief of Respondent should be and hereby is denied. Complainant’s 
request that Respondent’s veterinary accreditation be revoked is denied. 


ORDER 


The veterinary accreditation of the respondent, Dr. Michael A. Lucas, 
under the provisions of the regulations in 9 C.F.R. §§ 160-162 is sus- 
pended for one-hundred and twenty (120) days. This suspension shall be- 
come effective on the 30th day after this Decision and Order is served on 
respondent. 
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(No. 19,996) 


In re GRANVEL FAIRBANKS. AWA Docket No. 135. Decided July 
22,1980. 


Dealer—Operating without a license—Cease and desist—Consent 


Respondent has consented to the issuance of a cease and desist order against it for engag- 
ing in dealer activities without first obtaining a dealer license. 


Alexander W. Samofal, for the Animal and Plant Health Inspection Service. 
Coy J. Rush, Jr., Paris, Ariz., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act (7 
U.S.C. 2131 et seg.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent violated the Animal Welfare Act (the Act). This de- 
cision is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 


the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Granvel Fairbanks, hereinafter referred to as the respondent, is an 
individual who resides at Route 1, Magazine, Arkansas 72943. 

2. Respondent is not now nor has ever been licensed as a dealer under 
the Act. Respondent has never applied for any license under the Act. 

3. On or about September 5, 1979, respondent did offer for trans- 
portation in commerce, and sold one hunting dog (coon hound) at whole- 
sale (for resale purposes) to Ernie Lee Lewis, Plainview, Virginia 23137. 

4. On or about September 5, 1979, respondent did offer to sell six 
trained coon or rabbit dogs at wholesale (for resale purposes) to Ernie 
Lee Lewis, Plainview, Virginia 23137. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business of selling 
hunting dogs, shall cease and desist from engaging in dealer activities 
which are subject to licensing under the Act without first obtaining a 
dealer license from the Secretary of Agriculture. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective fifteen (15) days after service upon the 
respondent. 


(No. 19,997) 


In re CLICK DELIVERY SERVICE INC. AWA Docket No. 136. De- 
cided August 1, 1980. 


Consent 


Respondent has consented to the issuance of a cease and desist order against it for violat- 
ing the Animal Welfare Act and the regulations and standards issued thereunder. 


Morris L. Selinger, for the Animal and Plant Health Inspection Service. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the first three 
paragraphs of the complaint, specifically admits that the Secretary has 
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jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 
The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Click Delivery Service Inc. is a corporation whose ad- 
dress is 3710 Robertson St. P. O. Box 683, Metairie, Louisiana 70004. 
The President of the corporation is W. Scott Culley. 

2. At all times material herein, respondent, was operating as an “in- 
termediate handler” as that term is defined in section 2(i) of the Act (7 
U.S.C. 2132(i)). 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 


ORDER 


Respondent its agents and employees directly or indirectly through 
any corporate or other device in connection with its business under the 
Act shall cease and desist from violating the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) and the regulations and standards is- 
sued thereunder (9 CFR Parts 2 and 3). 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 


(No. 19,998) 


In re MRS. RACHEL MARTIN. AWA Docket No. 126. Decided 
August 25, 1980. 


Dealer—Operating without a license—Failure to provide housing facilities—Civil 
penalty—Cease and desist—Default 


Respondent is ordered to cease and desist from dealing without a license and failing to 
meet the minimum facility and operating standards. Respondent is assessed a civil 
penalty of $500. 
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Dorothea A. Baker, Administrative Law Judge. 
Morris L. Selinger, for the Animal and Plant Health Inspection Service. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. § 2131 
et seq.), in which Administrative Law Judge Dorothea A. Baker filed an 
initial decision and order on July 14, 1980, ordering respondent to cease 
and desist from certain violations of the Act and regulations and assess- 
ing a civil penalty of $500. 

Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority has been delegated to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 (7C.F.R.§ 2.35).' 

Respondent requests oral argument, which is discretionary (7 C.F.R. 
§ 1.145 (d) ), but the request is denied inasmuch as no substantial issue 
is raised on appeal. 

Respondent failed to file an answer to the complaint, and filed no 
other documents until more than five months after her answer was due. 
Hence, there is no basis for considering her contentions now. In re Pas- 
tures, Inc., 39 Agric. Dec. ___. (Apr 21, 1980); In re Seal, 39 Agric. 
Dec. ____ (Apr 9, 1980); In re Thomaston Beef & Veal, Inc., 39 Agric. 
Dec. _____ (Jan 30, 1980). 

Accordingly, the initial decision and order is adopted as the final deci- 
sion and order, except that the effective date has been changed in view 
of the appeal and the last two paragraphs in the order are omitted. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER (AS 
MODIFIED) 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act, and the regulations and stand- 
ards issued thereunder (9 CFR 1.1 et seq.). A complaint issued by the Ad- 
ministrator, Animal and Plant Health Inspection Service, in accordance 
with the Rules of Practice Governing Formal Adjudicatory Proceedings 
Instituted by the Secretary Under Various Statutes (7 CFR 1.130 et 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyard Act regulatory program). 
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seq.), hereinafter referred to as the Rules of Practice, was duly served 
upon the respondent. 

Respondent's failure to file an answer within the time specified in the 
complaint and in the letter of service from the Hearing Clerk constitutes 
an admission of the facts alleged in the complaint and a waiver of hear- 
ing (7 CFR 1.136 (a), 1.139). Therefore, this Decision and Order, adopt- 
ing the allegations of fact in the complaint as findings of fact set forth 
herein is issued under the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Route 1, Valley Cen- 
ter, Kansas 67147. 

2. At all times material herein respondent was a “dealer” as that term 
is defined in section 2 (f) of the Act (7 U.S.C. 2132 (f) ), and section 
1.1 (t) of the regulations (9 CFR 1.1 (t) ). 

3. During the period of March 26, 1977, through April 19, 1979, re- 
spondent, on 15 separate occasions, for compensation or profit, sold and 
offered for transportation, in commerce, from Valley Center, Kansas, to 
Salina, Kansas, a total of 65 puppies, without being licensed as a dealer 
as required by section 4 of the Act (7 U.S.C. 2134) and section 2.1 (a) of 
the regulations (9 CFR 2.1 (a) ). 


4. An inspection of respondent’s facilities on October 12, 1978, re- 
vealed that respondent failed to provide housing for her dogs, and there- 
by failed to meet the minimum standards as set out in sections 3.1 to 3.4 


of the regulations (9 CFR 3.1 to 3.4). 


CONCLUSIONS 


By reason of the findings of fact herein, respondent has violated sec- 
tion 4 of the Act (7 U.S.C. 2134) and sections 2.1 and 2.100 of the regu- 
lations (9 CFR 2.1 and 2.100) and sections 3.1 to 3.4 of the standards (9 
CFR 3.1 to 3.4). These violations warrant the issuance of an order pursu- 
ant to section 19 of the Act (7 U.S.C. 2149 (b) ), assessing respondent a 
civil penalty of $500 and requiring respondent to cease and desist from 
continuing to violate the regulations and standards. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a li- 
censee under the Act, shall cease and desist from: 

1. Selling or offering for transportation, in commerce, for compensa- 
tion or profit, animals, without being licensed as a dealer as required by 
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section 4 of the Act (7 U.S.C. 2134) and section 2.1 (a) of the regulations 
(9 CFR 2.1 (a) ), 

2. Failing to meet the minimum facility and operating standards for 
dogs as set forth in sections 3.1 to 3.4 of the standards (9 CFR 3.1 to 
3.4), and 

3. Failing to comply with any other regulations or standards (9 CFR 
1.1 et seq.) issued under the “Act.” 

In addition respondent is assessed a civil penalty of $500 which shall 
be payable by certified check or money order to the Treasurer of the 
United States and forwarded to Morris L. Selinger, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. 
20250, within thirty (30) days from the date this order is served on re- 
spondent. 
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(No. 19,999) 


In re MOUNTAINSIDE BUTTER AND EGG COMPANY. I& G Docket No. 
64. Decided August 19, 1980. 


Adulterated Eggs—Failure to segregate—Improper denaturing—Unauthorized 
practices—Sanction 


Respondent’s Inspection Services are suspended for a period of 12 months for committing 
numerous, repeated and substantial violations of the Act and regulations thereun- 
der. 


Victor W. Palmer, Administrative Law Judge. 
Thomas R. Clark, for complainant. 
Samuel N. Reiken, West Orange, NJ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an action under the Egg Products Inspection Act (21 U.S.C. 
§§ 1031-1056) to withdraw egg products inspection services from re- 
spondent, a corporation which operates an egg products processing 
plant, becuase of respondent’s alleged violations of a consent order filed 
January 10, 1977. The consent order provides: 


1. Egg Products Inspection Services are hereby withdrawn from the re- 
spondent, its officers, agents, servants, employees, representatives, and all 
persons in active concert or participation with it for a period of twelve (12) 
months: Provided, however, That such withdrawal shall be held in abeyance 
and shall not become effective unless, within one (1) year from the effective 
date of this Order, the respondent or any officer, employee, agent, servant or 
representative of respondent fails to comply with any provisions of this Or- 
der or commits substantial violations which would be a basis for withdrawal 
of inspection services as currently specified in 7 CFR 59.160 (f) (1). Such fail- 
ure to comply or commission of any such offense shall be deemed to have 
been established only after opportunity for hearing and final decision in a 
formal adjudicatory proceeding before the Secretary with all rights of judi- 
cial review exhausted. In such event, inspection services shall be withdrawn 
for the full period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


After a hearing, Administrative Law Judge Victor W. Palmer filed an 
initial decision and order on March 17, 1978, in which he found that dur- 
ing the period February through May 1977 respondent committed nu- 
merous and repeated “substantial violations of the regulations which 
would be a basis for withdrawal of inspection services under 7 CFR 
2859.160 (f) (1)” (Initial Decision, at 10). Accordingly, he concluded that 
the 12-month suspension provided for in the consent order should be ef- 
fectuated. 
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On June 30, 1978, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).* 

On October 27, 1978, the Judicial Officer remanded the proceeding to 
the Administrative Law Judge for further proceedings, 38 Agric. Dec. 
789. Respondent’s motion to reconsider the remand order was denied on 
November 29, 1978, 38 Agric. Dec. 196. After further proceedings, 
Judge Palmer reissued his decision and order on May 20, 1980, and re- 
spondent again appealed to the Judicial Officer on July 15, 1980. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was heard in connection with respondent’s original 
appeal and is again requested by respondent on this appeal. However, in- 
asmuch as the issues have been thoroughly briefed and further oral argu- 
ment would not seem to be helpful in deciding the case, respondent’s re- 
quest for oral argument is denied. 

After a careful consideration of the entire record in this proceeding, 
Judge Palmer’s initial decision and order, as reissued, and his order reis- 
suing his initial decision, are adopted as the final decision and order in 
this proceeding. Finding 8 of the initial decision is not part of the final 
decision inasmuch as it was stricken by Judge Palmer when he reissued 
his decision and order, but it is included herein so that one reading this 
decision will know its contents. The prior orders by the Judicial Officer 
in this proceeding are incorporated by reference herein and made a part 
hereof. The order issued in this decision is identical to the order issued 
by Judge Palmer except that the effective date has been changed in view 
of the appeal. 

At the remand hearing, Judge Palmer permitted Leon Goldsman to 
testify in the nature of an offer of proof (Tr. 268-293). This testimony 
was beyond the scope of the remand order and, therefore, has not been 
considered as evidence at this stage of the proceeding. However, Judge 
Palmer very wisely permitted the testimony to be included fully in the 
record so that if it were later determined that the testimony should be 
received as evidence, a second remand would not be required. 

Even if the testimony of Leon Goldsman were considered as evidence, 
it would not change the result in this proceeding. Mr. Goldsman testified 
as to his changed attitude and his present compliance with the regula- 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyard Act regulatory program). 
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tions. Respondent relies on this testimony in support of its argument 
that the 12-month withdrawal of suspension services provided for in the 
consent order is too harsh. However, as previously explained in the re- 
mand order, 38 Agric. Dec. at 799-800, the withdrawal of inspection 
services for 12 months is not a sanction imposed because of the viola- 
tions proven in this case but because of the violations which formed the 
basis for the consent order. The violations proven in this case merely 
triggered the sanction agreed to by respondent, acting with the advice of 
counsel, based on the violations which formed the basis for the consent 
order. Accordingly, there is no basis for considering what sanction 
should be imposed in this case for the violations which formed the basis 
for the consent order. 

Moreover, even if we were to determine in this proceeding the appro- 
priate sanction to be imposed for proven violations, as stated in the re- 
mand order in this proceeding, “it has been consistently held that evi- 
dence of current compliance with the Department’s regulatory programs 
is totally irrelevant in determining the sanction for past violations” (38 
Agric. Dec. at 800). 


ADMINISTRATIVE LAW JUDGE’S ORIGINAL DECISION 
PRELIMINARY STATEMENT 


This is a proceeding pursuant to the Egg Products Inspection Act (21 
U.S.C. 1031-1056, hereinafter referred to as the “Act”) and the regula- 
tions thereunder (7 CFR Part 2859, designated prior to June 21, 1977, 
as 7 CFR Part 59) to determine whether Egg Products Inspection Service 
should be withdrawn from the respondent, a corporation which operates 
an egg products processing plant. 

On January 10, 1977, a consent order was entered against respondent 
under the terms of which inspection service is to be withdrawn from re- 
spondent for 12 months, if, within one year from January 14, 1977, re- 
spondent “fails to comply with any provisions of this order or commits 
substantial violations which would be a basis for withdrawal of inspec- 
tion services as currently specified in 7 CFR 59.160 (f) (i).” 

Complainant filed a motion on April 27, 1977, which it supplemented 
on June 3, 1977, charging respondent with the commission of such sub- 
stantial violations during the period February through May 1977. The 
violations alleged are of three types. 

1. Repeated failures to comply with the requirements of 7 CFR 
59.510 to properly sort out, in the transfer area of the plant, inedible 
and other eggs ineligible for breaking thereby permitting such eggs to 
enter the breaking room for processing into egg products. 

2. Repeated failures to comply with the requirements of 7 CFR 
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59.522 to cause liquid egg to be held in a reexamination vat and to prop- 
erly reexamine such liquid egg before allowing it to enter the holding 
tanks for further processing. 

3. Repeated failures to comply with the requirements of 7 CFR 
§§ 59.504 (c) and 59.522 to cause all inedible eggs to be properly de- 
natured to prevent inedible egg products from being blended into edible 
egg products. 

Respondent’s answer denies the alleged violations and asserts that the 
employees of the USDA interpreted the Act and the regulations “in an 
arbitary and discriminatory manner so as to make such laws and regula- 
tions unconstitutional and to deprive the respondent of its property and 
property rights without compensation or due process of law. . . .” 

Following a prehearing conference on July 7, 1977, oral hearing was 
held before me on August 23-26 and September 7-8, 1977, in Newark, 
New Jersey. Complainant was represented at the hearing by Mr. Thom- 
as R. Clark and Mr. Daniel W. Wentzell, both of the Office of the Gener- 
al Counsel, United States Department of Agriculture. Mr. Bernard 
Chazen of Englewood, New Jersey, represented respondent. In addition, 
Mr. Althear Lester appeared on behalf of the limited intervenor, United 
Trades Independent Union, Local 18. Briefing was completed on Febru- 
ary 27, 1978. 


FINDINGS 


1. Respondent, Mountainside Butter and Egg Company is a New Jer- 
sey corporation which has its principal place of business at 706 Trumbull 
Street, Elizabeth, New Jersey 07206, where it operates an “official 
plant,” as defined in 21 U.S.C. 1033 (q), where egg products are proc- 
essed under inspection by the Department of Agriculture. Respondent’s 
official plant designation is No. 1366 and has received official egg prod- 
ucts inspection since July 26, 1971. Mr. Leon Goldsman is President of 
the respondent corporation and his brother, Seymour Goldsman, is its 
Vice-President. 

2. Respondent processes eggs by breaking and removing their shells 
and then pasteurizing and cooling their contents which it packages and 
sells in 30 pound cans to bakeries and other commercial outlets. The 
fresh eggs it so processes are normally not of a quality suitable for sale in 
their shells to consumers. Typically, respondent purchases eggs of the 
type defined in the Act as “restricted eggs,” being “checks” with cracked 
or broken shells, or “dirty eggs” with dirt or other foreign material ad- 
hered to the shells (21 U.S.C. § 1033). The Act prohibits the use of re- 
stricted eggs in the preparation of human food for commerce except as 
authorized by the regulations prescribed by the Secretary of Agriculture 
(21 U.S.C. § 1037 (a) ). 
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3. During the months of February, March, April and May 1977, re- 
spondent accomplished the breaking of shell eggs for processing either 
by two automatic egg breaking machines (a Henningson Maxima breaker 
without an egg washer and a Seymour 102 breaking machine with a 
washer) or at four handbreaking stations where employees would use 
knives to break the shells over trays, known as the Canadian-type, into 
which the egg yolk and white would be dropped before flowing into met- 
al buckets. All breaking equipment was located in a portion of the plant 
designated as the breaking room. Before reaching this room, the eggs 
passed through an adjacent room designated as the transfer room where 
the eggs were either placed on the conveyors that took them directly into 
the breaking room through an opening in a wall common to both rooms 
or were placed in handbreaking baskets to be washed, sanitized and seg- 
regated. In addition to the types of restricted eggs purchased by re- 
spondent, handling in the transfer room could cause “leakers” and “loss 
eggs. 

4. During the period of February through May 1977, inspection at re- 
spondent’s plant was performed daily by two egg products inspectors. 
Five different inspectors were assigned to respondent’s plant during this 
period: Irene Salt, R. Botelho, Robert Poggio, Thomas Thompson and 
Thomas Zaccone. Ms. Salt and Mr. Zaccone were assigned to Mountain- 
side for a greater proportion of this time period than the other inspec- 
tors. Mr. Botelho spent only two weeks in the plant during February 
1977. In accordance with the provisions of the regulations the inspectors 
performed sanitation checks of respondent’s equipment and plant facil- 
ity before and during each day’s processing operations and checked the 
operating procedures used by respondent in all phases of the egg prod- 
ucts processing operation. In addition, the inspectors prepared daily in- 
spection reports recording the results of their sanitary checks and in- 
spection tours, and noting any additional observations pertineent to re- 
spondent’s compliance with required operating procedures. 

B. The National Supervisor’s approved manner for segregating shell 
eggs is set forth in the Egg Products Inspector Handbook, which is an of- 
ficial document published by the USDA and is available to egg products 
inspectors and official plant operators. Section 5 of the handbook speci- 
fies in pertinent part: 

A. Shell Eggs 


1. All shell eggs entering or located in the official plant are subject to the 
regulations. 


Shell eggs are to be checked for loss, leakers, dirties, odors, and eggs other 
than those of the domesticated chicken and segregated prior to entering 
the breaking rooms. . . . 


2. a. Clean Egg—The shell egg is free of adhering dirt or foreign material. 
Only clean shell eggs are satisfactory for breaking. 
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b. Leaker—An egg that has a broken shell and shell membrane ruptured 
to the extent that the egg contents are exuding or free to exude through 
the shell. 


Leakers made prior to transfer or candling (case leakers) and leakers result- 
ing from shell egg washing (other than by thermal expansion) may not be 
used for breaking. These are classified as loss. 


Shell eggs damaged in transfer or candling may be used for breaking only 
when the yolk is unbroken. The shell is clean, and the outside of the shell is 
essentially free of egg meat. These eggs must be properly segregated, 
placed in clean leaker trays, and broken promptly by specially trained per- 
sonnel. 


4... .a. Checks which have evidence of mold shall be discarded as inedible. 


b. Sound shell eggs which contain spots of solid mold growth on the 
shell or other extreme moldy conditions are to be discarded as inedible. 


(Exhibit 17, Sec. 5. III. pp. 5-6). 
5. A. Section 2859.510 of the regulations (7 CFR 2859.510) provides 
in pertinent part: 


(a) The shell eggs shall be sorted and classified into the following categories 
in a manner approved by the National Supervisor: 


(1) Eggs listed in paragraph (d) of this section. 
(2) Dirty. 
(3) Leakers as described in paragraph (c) (2) of this section. 


(5) Other eggs — satisfactory for use as breaking stock. 


(c) Shell eggs, when presented for breaking, shall be of edible interior quality 
and the shell shall be sound and free of adhering dirt and foreign material, 
except that: 

(1) Checks and eggs with a portion of the shell missing may be used when the 
shell is free of adhering dirt and foreign material and the shell membranes 
are not ruptured. 


(2) Eggs with clean shells which are damaged in candling and/or transfer and 
have a portion of the shell and shell membranes missing may be used only 
when the yolk is unbroken and the contents of the egg are not exuding over 
the outside shell. Such eggs shall be placed in leaker trays and broken 
promptly. 

(3) Eggs with meat or blood spots may be used if the spots are removed in an 
acceptable manner. 


(d) All loss or inedible eggs shall be placed in a designated container and be 
handled as required in section 2859.504 (c). Inedible and loss eggs for the 
purpose of this section and in section 2859.522 are defined to include black 
rots, white rots, mixed rots, green whites, eggs with diffused blood in the al- 
bumen or on the yolk, crusted yolks, stuck yolks, developed embryos at or be- 
yond the blood ring state, moldy eggs, sour eggs, any eggs that are adulter- 
ated as such term is defined pursuant to this part, and any other filthy and 
decomposed eggs... . 
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C. During the period of February through May 1977, the inspectors 

observed the repeated failure of respondent to control the segregation of 
shell egg breaking stock entering the breaking room. They observed and 
noted 883 instances of dirty, leaking or moldy shell eggs being allowed 
to enter the breaking room for processing on the conveyor lines feeding 
the automatic breaking machines. The percentage of ineligible eggs ob- 
served to have entered the breaking room was in excess of 20 percent in 
16 instances; 11 to 20 percent in 45 instances; 6 to 10 percent in 318 in- 
stances; and 1 to 5 percent in 504 of the instances. Overall, 379 (43 per- 
cent) of these 883 instances involved the presenting of over 5 percent in- 
eligible eggs in the breaking room. Additionally, the inspectors noted 68 
instances in which eggs which should have been totally discarded were 
placed in trays and sent to the breaking room. 

6. A. Section 2859.504 (c) of the regulations (7 CFR 2859.504 (c) pro- 
vides as follows: 


(c) All loss and inedible eggs or egg products shall be placed in a container 
clearly labeled ‘inedible’ and containing a sufficient amount of approved 
denaturant or decharacterant, such as FD&C brown, blue, black, or green col- 
ors, meat and fish by-products, grain and milling by-products, or any other 
substance, as approved by the Administrator, that will accomplish the pur- 
poses of this section. Shell eggs shall be crushed and the substance shall be 
dispersed through the product in amounts sufficient to give the product a dis- 
tinctive appearance or odor... . 


B. At respondent’s plant facility, denaturing is accomplished 
through the use of blue dye which is to be poured into containers at the 
beginning of each day and during the course of operations in sufficient 
quantity to give the inedible eggs and egg products a distinctive color 
not resembling edible egg products. Proper denaturing has been 
achieved when the inedible product takes on a greenish tint or color. One 
small container for loss and inedible eggs and egg products was located 
in the breaking room and seven larger containers were kept in the trans- 
fer room for that purpose. 

C. During the period of February through May 1977, the inspectors 
observed the repeated failure by respondent to properly denature loss 
and inedible eggs and egg products. In particular, they observed and 
noted 103 occasions on which the inedible egg and egg products collected 
in the containers contained an insufficient amount of dye. 

7. A. Section 2859.522 of the regulations (7 CFR 2859.522) provides, 
in pertinent part, as follows: 


(f) Each shell egg shall be broken in a satisfactory and sanitary manner and 
inspected for wholesomeness by smelling the shell or the egg meat and by vis- 
ual examination at the time of breaking. All egg meat shall be reexamined by 
a person qualified to perform such functions before being emptied into the 
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tank or churn, except as otherwise approved by the National Supervisor. 


(aa)... 


(2) ... All liquid egg pumped directly from egg breaking machines shall be 
reexamined, except as otherwise prescribed and approved by the Administra- 
tor. 


B. Respondent’s automatic breaking machines are connected to two 
“reexamination” or “sniff” tanks which are to be used for the purpose of 
organoleptic reexamination of the liquid egg pumped directly from the 
breaking machines. The tanks are designed so that one can be filled 
while the other is drained. Likewise, the valves can be adjusted so that 
egg products are not accumulated in either tank and are pumped directly 
into the larger holding tank. Proper operation of these reexamination 
tanks results when the egg products are always accumulated in one tank 
or the other for purposes of reexamination. Alternatively, improper 
operation of the reexamination tanks results from the direct pumping of 
egg products into respondent’s holding tank or churn without being held 
for reexamination. Egg products processors may not direct pump egg 
products without reexamination unless they have received prior approv- 
al from the USDA. Respondent has received no such approval. 

C. During the period of February through May 1977, the inspectors 
observed respondent to permit, on at least 27 occasions, egg products to 
be pumped directly into its holding tank or churn without first being col- 
lected in a reexamination tank and without being reexamined. This fail- 
ure to reexamine resulted from failure to properly adjust the appropriate 
drain valve. 

8. A copy of the daily inspection report prepared by each inspector 
during the relevant period was provided to respondent’s management by 
one of the inspectors near the end of each day of operation. In addition, 
the inspectors were available during and at the end of each day to dis- 
cuss with respondent’s management any notations or entries on the in- 
spection reports, or any problems with the operating procedures encoun- 
tered by the inspectors. Mr. Hoerning, the supervisory egg products in- 
spector with responsibility for inspection at respondent’s plant, made su- 
pervisory inspection visits to respondent’s plant on March 15, 17 and 25, 
April 26 and May 10, 1977. Except for discussions with the inspectors or 
Mr. Hoerning during his supervisory visits during the relevant period, 
respondent did not register with the USDA any formal or informal com- 
plaints or appeals for the review of the inspectors’ reports. 


CONCLUSIONS 


The use by respondent of unauthorized operating practices and proce- 
dures during the relevant period, as set forth in the Findings, constitutes 
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substantial violations of the regulations which would be a basis for with- 
drawal of inspection services under 7 CFR 2859.160 (f) (1). The record 
does not establish that the inspectors or any of their superiors acted in 
an arbitrary and discriminatory manner in interpreting and applying 
the Act and regulations to respondent’s egg products processing opera- 
tion. 

The appropriate sanction is a 12 month suspension of Egg Products In- 
spection Service in accordance with the terms of the consent order en- 
tered on January 10, 1977. Although respondent was permitted to pre- 
sent evidence that would establish such “extraordinary circumstances,” 
within the meaning of In re Indiana Slaughtering Company, 35 Agri. 
Dec. 1822, 1927 (1976), as would warrant the agreement’s overturn, it 
has failed to do so. Nor has respondent otherwise presented convincing 
evidence that would lead the Secretary and those delegated to act in his 
place, to reconsider the sanction specified by the consent order. 

When the parties moved for the entry of the consent order, they stipu- 
lated to the accuracy of the following facts. Respondent’s inspection 
service had been suspended on October 1 through 3, 1975, and on March 
29 through 30, 1976, for alleged use of operating practices and proce- 
dures which were not in accordance with the regulations; those suspen- 
sions were terminated on the basis of assurances of future compliance 
with the regulations; and, on April 20, 1976, respondent consented to 
the issuance of an injunction by the United States District Court for the 
District of New Jersey (Civil No. 76-699) enjoining it from processing 
egg products without complying with the regulations. 

On January 3, 1977, the underlying complaint was filed charging re- 
spondent with violating the regulations during May through December 
17, 1976, by the same three types of operating practices which are now 
charged to have occurred subsequent to the effective date of the consent 
order. Furthermore, the measures specified in the affirmative action let- 
ter which respondent submitted on January 25, 1977 (Cx 31), pursuant 
to the consent order, were specifically designed to prevent these three 
types of practices. The entry of the consent order on January 10, 1977, 
terminated a suspension of inspection services which had commenced on 
December 28, 1976, for the alleged May through December 17, 1976 vio- 
lations. 

Inasmuch as the violations which occurred during February through 
May 1977 were identical in kind to those underlying the consent order, 
they necessarily are “substantial violations” of the regulations calling for 
a 12 month withdrawal of inspection services under its terms. Respond- 
ent’s various arguments to the contrary have been considered and found 
to be without merit. 

Respondent contends that since the product it processes is pasteur- 
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ized, the condition of the egg ingredient is not of substantial importance 
and that the condition of the egg shells is wholly meaningless since they 
are discarded along with any dirt adhered to them. Respondent next as- 
serts that it has been picked on by inspectors who are trying to impress 
their supervisor, are too strict and fussy, are aggressive to the point of 
belligerence, are anti-Semitic, and have otherwise not administered in- 
spection services in a fair and reasonable manner. 

Four different inspectors testified and each recounted the same pat- 
tern of violations. Their testimony is found to be more credible and reli- 
able than that given in respondent’s behalf. Each inspector is found to 
have conducted inspections at respondent’s plant in a fair and reason- 
able manner consistent with inspections conducted at all other official 
plants. 

Central to this proceeding is the protection of consumers from adulter- 
ated egg products. That is the essential purpose of the Act; the very rea- 
son why Congress made inspection of egg processing plants mandatory. 
See 21U.S.C.§ 1032. 

The Act specifies that the term “adulterated” is applicable to any egg 
or egg product: 


(3) if it consists in whole or in part of any filthy, putrid, or decomposed sub- 
stance, or if it is otherwise unfit for human food; 

(4) if it has been prepared, packaged, or held under insanitary conditions 
whereby it may have become contaminated with filth, or whereby it may 
have become injurious to health. (21 U.S.C. § 1033 (a) ). 


By definition then, pasteurization of an egg product, even though the 
process destroys harmful bacteria such as those causing salmonella, does 
not preclude the product from being found to be adulterated. The pres- 
ence of filth or the product’s preparation under insanitary conditions 
renders an egg product “adulterated” within the meaning of the Act. See 
United States v. 1,200 Cans, Pasteurized Whole Eggs, Etc., 339 F. Supp. 
131 (D.C. Ga. 1972); United States v. Wiesenfeld Warehouse Co., 376 
U.S. 86 (1964). 

Respondent customarily purchases eggs that are “checks” or “dirties” 
for its processing operations. The Act permits such eggs to be bought by 
any business in commerce only as authorized by Department of Agricul- 
ture regulations. (21 U.S.C. § 1037 (a) ). 

Section 2859.510 of those regulations establishes the standards to be 
observed for sorting out shell eggs which may not enter the breaking 
room. The section specifies that only eggs with clean, sound shells, free 
of adhering dirt or foreign material may enter, except that “checked 
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eggs” and “transfer leakers” ' may also be presented for breaking under 
certain circumstances. Eggs ineligible for breaking are prohibited from 
entering the breaking room to preserve its sanitary condition which 
must be in a dust-free, clean condition (7 CFR 2859.522). 

The claims of fussiness, prejudice, and arbitrary and capricious rulings 
by the various inspectors largely stem from the refusal on the part of the 
Goldsman to accept the fact that the regulations do not permit eggs with 
certain types of defects to ever be salvaged and that before a dirty egg 
with a sound shell may be broken, it must be so thoroughly washed that 
no dirt remains. The Goldsman believe tolerances should be allowed and 
often engaged in debates with the inspectors as to whether or not an in- 
dividual egg was correctly determined to be ineligible for breaking. In 
particular, respondent contends that a spot of dirt on a shell does not re- 
sult in adulterated egg product, ignoring the fact that the dirt may be 
dislodged upon breaking and fall into the liquid egg being collected. In 
any event, there are no tolerances for filth under the Act as written. See 
338 Cartons v. United States, 165 F.2d 728, 731 (4th Cir. 1947). And, 
even so, the inspectors did not report minor defects. 

The disputative attitude of the Goldsmans towards the inspectors ap- 
parently affected the employees in the transfer room who continued to 
allow ineligible eggs to be conveyed to the breaking room. Attempts to 
correct such practices were always short-lived and never permanent. 

The Goldsmans failed to establish clear chains of responsibility for the 
various procedures required to safeguard the public from adulterated 
egg products. 

The regulations require that a denaturant, such as dye, must be mixed 
into the containers where rotten, moldy or other types of inedible eggs 
are deposited, in an amount sufficient to clearly identify the contents 
and preclude such adulterated eggs from later finding their way, acci- 
dentally or by design, to those who would use them to prepare food for 
human consumption. This responsibility was shared by nearly everyone 
associated with the plant and, as a result, was often performed by no 
one. 

Requisite sniffing of eggs and egg products prior to pasteurization to 
detect the presence of rotten eggs was a matter of happenstance at best. 
The inspectors have reported that valves which had to be closed for such 
examinations to be made were repeatedly left open allowing the eggs 
broken by the machines to flow through unexamined. 

For these reasons, therefore, the following order shall be issued. 


1. A transfer leaker is an egg with a clean shell that was cracked while being transferred 
from the egg case and which has unbroken yolk and no albumen exuding to the outside 
shell. It may be handbroken only by special personnel after being removed in the transfer 
room and placed on special trays. 
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ADMINISTRATIVE LAW JUDGE’S REISSUANCE OF DECISION 


On March 17, 1978, I issued a decision and order in which I found that, 
during the period February through May 1977, respondent, a corpora- 
tion which operates an egg products processing plant, committed num- 
erous, repeated and substantial violations of applicable regulations 
which would be a basis for withdrawal of egg products inspection serv- 
ices from respondent’s plant under 7 CFR 2859.160 (f) (1). It was con- 
cluded that a 12-month suspension, required under such circumstances 
by a prior consent order of January 10, 1977, should therefore be ef- 
fectuated. 

On October 27, 1978, the Judicial Officer remanded this case for fur- 
ther proceedings to allow respondent’s counsel to cross-examine the in- 
spectors complainant had called as witnesses in respect to various 
memoranda not provided respondent until after the hearing had con- 
cluded. The remand order would also allow newly discovered evidence to 
be introduced concerning the reasons why respondent failed to appeal 
inspectors’ reports as specified in Finding 8. 

On April 29-30, 1980, subsequent to the conclusion of a lengthy inves- 
tigation of charges lodged by respondent against complainant’s person- 
nel and subsequent to the granting of time to respondent to obtain new 
counsel after Messrs. McDonald and George each struck his appearance, 
the remand hearing was held in Newark, New Jersey. At its opening, the 
remand order was reviewed with counsel and I advised that in my opin- 
ion, Finding 8 was not material to the essential issue in this proceeding 
of whether respondent violated the terms of the consent order. 

Counsel for respondent was then permitted wide scope in cross-exam- 
ining each of the inspectors who had previously testified respecting their 
attitudes towards the Goldsmans and whether it affected their inspec- 
tion activities. William Botelho, an inspector who had been to respond- 
ent’s plant on an intermittent basis as a relief man during the period in 
question and who neither complainant nor respondent had called at the 
original hearing, was also examined by respondent’s counsel who was 
permitted to inquire into Mr. Botelho’s observations of the attitude of 
the other inspectors respecting the Goldsmans. Mr. Leon Goldsman was 
also permitted to testify about improper attitude. 

Having observed each of the inspectors undergo cross-examination for 
a second time by another trained and skillful trial attorney, I am, if any- 
thing, even more convinced that each inspector is credible and that each, 
under most trying and difficult circumstances, faithfully performed his 
or her duties and responsibilities. Their testimony that they observed re- 
peated and numerous violations of the regulations of the sort that are 
substantial under the terms of the consent order is therefore accepted as 
being true and trustworthy. 
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Accordingly, except for the deletion of Finding 8, the decision of 
March 17, 1978, is herewith re-issued without modification and the fol- 
lowing order will be entered. 


ORDER 


Egg Products Inspection Services under the Egg Products Inspection 
Act are hereby withdrawn from respondent, its officers, agents, ser- 
vants, employees, representatives, and all persons in active concert or 
participation with it for a period of twelve (12) months. 

This Decision and Order shall become effective thirty-five (35) days 
after service upon the respondent. 
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(No. 20,000) 


In re EDWARD'S FOOD, INC. d/b/a CATTLEMEN’S MEAT Co. FMIA Dock- 
et No. 43. Decided June 10, 1980. 


Conviction of felony—Intent to defraud—Sanction—Default 


Where respondent has been convicted of violating the Act by using false and misleading 
practices with intent to defraud. Respondent is found unfit to engage in business 
and its inspection services are withdrawn. 


Robert Ertman, Food Safety and Quality Service. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Federal Meat Inspection Act (21 U.S.C. 
601 et seq.), hereinafter referred to as the Act. It was instituted by a 
Complaint filed by the Administrator, Food Safety and Quality Service, 
United States Department of Agriculture. The Complaint alleges that 
the respondent is unfit to engage in any business requiring inspection 
under title I of the Act within the meaning of section 401 of the Act (21 
U.S.C. 671). 

Copies of the Complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon respondent by the Hearing Clerk by 
certified mail on January 31, 1980. 

Respondent was informed in the Complaint and the letter of service 
that an answer should be filed within twenty (20) days, and that failure 
to file an answer either admitting, denying or explaining the allegations 
in the Complaint and requesting an oral hearing would constitute an ad- 
mission of such allegations and a waiver of such hearing. Respondent 
has not filed an answer. 

This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 CFR 1.136 and 1.139). 


FINDINGS OF FACT 
I 


(a) Edward’s Food, Inc., d/b/a Cattlemen’s Meat Co., hereinafter re- 
ferred to as the respondent, is a corporation which operates a meat proc- 
essing establishment located at Route 3, Box 505K (F/M 1845) Long- 
view, Texas. The mailing address is Post Office Box 7237, Longview, 
Texas 75602. 





876 FEDERAL MEAT INSPECTION ACT 
Cite as 39 A.D. 875 


(b) Edward Michael Petrilla is now, and at all times material herein 
was, the president of, the owner of 10 percent or more of the voting 
stock of, and responsibly connected with, the respondent. 

(c) Respondent is, and at all times material herein was, the recipient 
of inspection service under title I of the Act at said establishment. 


II 


Edward Michael Petrilla, on or about May 21, 1979, was convicted, in 
the District Court of Harris County, Texas, of a violation of the Texas 
meat inspection act, a felony, for having sold and offered to sell a meat 
food product in a false and misleading manner, with the intent to de- 
fraud. 


Il 


By reason of the facts alleged in paragraphs I and II herein, respond- 
ent is unfit to engage in any business requiring inspection under title I of 
the Act within the meaning of section 401 of the Act (21 U.S.C. 671). 


ORDER 


Inspection service under title I of the Act is withdrawn from the re- 
spondent. 

Copies of this decision and order shall be served upon the parties, and 
this order shall become final and effective 35 days after service hereof 
upon the respondent unless there is an appeal to the Judicial Officer as 
provided in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
1.139, and 1.145). [The Decision and Order became final February 29, 
1980.—Ed.] 
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(No. 20,001) 
Inre RAY GILMER. HPADocketNo.115. Decided July 15, 1980. 


Consent—Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
in connection with the exhibition of a sored horse, as found. Respondent is assessed 
a civil penalty of $2,000. 


Ronald K. Silver, for the Animal and Plant Health Inspection Service. 
David B. Byrne, Jr., Montgomery, AL, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil 
penalty under the Horse Protection Act as amended (15 U.S.C. 1821 et 
seq.), instituted by a complaint filed by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agri- 
culture, charging that respondent has violated the Horse Protection Act, 
as amended. This consent order has been entered into between the 
parties under authority of the applicable Rules of Practice (7 CFR 


1.138). 

Respondent admits the jurisdictional allegations of the complaint, but 
neither admits nor denies the remaining allegations of the complaint. 
An oral hearing was had in this matter, but respondent waives any fur- 
ther procedure under applicable Rules of Practice (7 CFR Part 1) and 
consents to the issuance of a specified order containing findings of fact, 
conciusions and assessing a civil penalty of $2,000.00 against the re- 
spondent, based upon the allegations in the complaint. The consent 
order is to become effective on the day upon which it is served on re- 
spondent. Complainant agrees to the entry of this consent order. 


FINDINGS OF FACT 


1. Ray Gilmer is an individual whose mailing address is 2505 N. Col- 
liersville — Arlington Road, Eads, Tennessee 38028. 

2. On or about August 29, 1978 at the Tennessee Walking Horse Na- 
tional Celebration at Shelbyville, Tennessee, the respondent, exhibited 
and entered for the purpose of exhibiting the horse “Delight’s Moonrock” 
in class no. 44, as entry number 550 while said horse was determined to 
be “sore” by United States Department of Agriculture veterinarians, as 
that term is defined in the Act and regulations. When examined by 
United States Department of Agriculture veterinarians, said horse was 
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determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflammation and abnormal thermal patterns up- 
on examination by thermovision. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of a consent order, the following order 
is issued. 


ORDER 


Respondent Ray Gilmer is assessed a civil penalty of $2,000.00, which 
shall be payable by a certified check or money order to the Treasurer of 
the United States and forwarded to Ronald K. Silver, Office of the Gen- 
eral Counsel, Room 2006, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 45 days from the date this 
order becomes effective. 

This order shall become effective on the day upon which service of this 
order is made on respondent. 


(No. 20,002) 


In re RAY GILMER AND PAUL NELMS. HPA Docket No. 113. De- 
cided July 18, 1980. 


Sored Horse—Showing and exhibition—Civil Penalty—Consent 


Where respondent Paul Nelms showed and exhibited a “sored” horse in violation of the Act 
as found herein, respondent Paul Nelms is assessed therefor a civil penalty of 
$1,000. The complaint against respondent Ray Gilmer is dismissed. 


Ronald K. Silver, for the Animal and Plant Health Inspection Service. 
David B. Byrne, Jr., Montgomery, AL, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil pen- 
alty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 





RAY GILMER AND PAUL NELMS 879 
Cite as 39 A.D. 878 


ture, charging that respondents have violated the Horse Protection Act 
as amended. This consent order has been entered into between the 
parties under authority of the applicable Rules of Practice (7 CFR 
1.138). 

Respondent Paul Nelms admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint, waives oral hearing and further procedure under appli- 
cable Rules of Practice (7 CFR part 1) and consents to the issuance of a 
specified order containing findings of fact, conclusions and assessing a 
civil penalty of $1,000.00, against the respondent Paul Nelms, based up- 
on the allegations in the complaint. The complaint against respondent 
Ray Gilmer is to be dismissed in view of proceedings before the United 
States District Court for the Eastern District of Tennessee. The consent 
order is to become effective on the day upon which it is served on re- 
spondent Paul Nelms. Complainant agrees to the entry of this consent 
order. 


FINDINGS OF FACT 


1. Paul Nelms is an individual whose mailing address is Lewisburg, 
Tennessee 37091. 

2. Paul Nelms, at all times material herein, was the owner of a horse 
known as “Darling Delight.” 

3. On or about August 24, 1977 at the Futurity Horse Show at Shelby- 
ville, Tennessee, the respondent, as owner, allowed the horse “Bum’s 
Image” to be entered and exhibited in class no. 8, as entry number 552 
while said horse was determined to be “sore” by United States Depart- 
ment of Agriculture veterinarians, as that term is defined in the Act and 
regulations. When examined by United States Department of Agricul- 
ture veterinarians, said horse was determined to exhibit abnormal sensi- 
tivity to palpation in the pastern area of its forelegs and inflammation 
and abnormal thermal patterns upon examination by thermovision. Fur- 
thermore, at the time the horse was shown and exhibited it was wearing 
equipment prohibited by regulation (9 CFR 11.2 (c) (2) ). 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent Paul Nelms is assessed a civil penalty of $1,000.00, which 
shall be payable by a certified check or money order to the Treasurer of 
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the United States and forwarded to Ronald K. Silver, Office of the Gen- 
eral Counsel, Room 2006, South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within 30 days from the date this 
order becomes effective. The complaint against Ray Gilmer is dismissed. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
order is made on respondent. 


(No. 20,003) 


In re JOHN YOUNG. HPA Docket No. 122. Decided February 1, 
1980. 


Sored horse—Showing and exhibition of—Use of irritating chemical agents and/or 
mechanical devices—Civil penalty—Sanction—Default 


Where respondent’s failure to file an answer constitutes admission to all the allegations in 
the Complaint, respondent is assessed a civil penalty of $4,000, and is disqualified 
from showing or exhibiting any horse, judging or managing any horse show, horse 
exhibition, or horse sale or auction for a period of 2 years from the date this order 
becomes effective. 


Patricia V. Fettman, for the Animal and Plant Health Inspection Service. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Horse Protection Act as amended (15 
U.S.C. 1821 et seq.) hereinafter referred to as the Act. It was instituted 
by a complaint filed by the Acting Administrator, Animal and Plant 
Health Inspection Service, United States Department of Agriculture on 
June 8, 1979. The complaint alleges that respondent violated section 
5 (2) (A) and section 5 (2)(B) of the Act (15 U.S.C. 1824 (2) (A) and 
(2) (B) ) by entering, showing, and exhibiting two sored horses. 

Copies of the complaint and Rules of Practice governing proceedings 
under the Act were personally served upon respondent on July 25, 1979 
by an employee of the United States Department of Agriculture. Re- 
spondent was informed in the complaint and letter of service that an an- 
swer should be filed within twenty (20) days of service, and that failure 
to file an answer to the allegations in the complaint would constitute an 
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admission of such allegations and waiver of hearing. The time for filing 
an answer to the complaint has run. 

Such failure to answer constitutes an admission of all the allegations 
in the complaint and a waiver of hearing. The following Decision and Or- 
der is issued without further investigation or hearing pursuant to sec- 
tion 1.139 of the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary (7 CFR 1.139). 

On January 16, 1980 copies of Complainant’s Motion for Adoption of 
Complainant’s Proposed Decision and Order were personally served 
upon Respondent. In response thereto, by letter dated January 22, 1980, 
Respondent stated: 


“I am not guilty of the charges I have been charge [sic] with I had not sored ‘De- 
light’s Lil Guy’ or ‘Pride’s Touch of Class’ ”. 


Said statement does not constitute meritorious objection to Complain- 
ant’s Motion. Accordingly, “Motion for Adoption of Complainant’s Pro- 
posed Decision and Order”, filed August 30, 1979, is granted. 


FINDINGS OF FACT 


1. John Young, hereinafter referred to as respondent, is an individual 
residing at Route 3, Youngs Road, Dalton, Georgia 30720. 

2. (a) Respondent, at all times material herein, was the trainer and 
exhibitor of the horse “Delight’s Lil Guy” which he entered, exhibited, 
and showed on or about August 31, 1977, at the Tennessee Walking 
Horse National Celebration, Shelbyville, Tennessee. 

(b) At the time “Delight’s Lil Guy” was entered, shown, and ex- 
hibited, said horse was sore as that term is defined in section 2 (3) of the 
Act (15 U.S.C. 1821 (8) ). 

(c) “Delight’s Lil Guy” was sore, as that term is defined in section 
2 (3) of the Act (15 U.S.C. 1821 (8) ), as a result of the application of 
chemical agents and/or use of mechanical devices in such a way as to 
cause the horse to suffer, or could reasonably be expected to cause the 
horse to suffer physical pain or distress, inflammation or lameness, 
when walking, trotting, or otherwise moving. 

3. (a) Respondent, at all times material herein, was the trainer and 
exhibitor of the horse “Pride’s Touch of Class” which he entered, ex- 
hibited, and showed on or about August 28, 1978 at the Tennessee Walk- 
ing Horse Futurity*, at Shelbyville, Tennessee. 

(b) At the time “Pride’s Touch of Class” was entered, shown, and ex- 
hibited, said horse was sore as that term is defined in section 2 (3) of the 
Act (15 U.S.C. 1821 (8) ). 


* The complaint alleges that the event was called “Tennessee Walking Horse National 
Celebration” 
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(c) “Pride’s Touch of Class” was sore, as that term is defined in sec- 
tion 2 (3) of the Act (15 U.S.C. 1821 (3) ), as a result of the application of 
chemical agents and/or use of mechanical devices in such a way as to 
cause the horse to suffer, or could reasonably be expected to cause the 
horse to suffer, physical pain or distress, inflammation or lameness, 
when walking, trotting, or otherwise moving. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 and 3 herein, re- 
spondent has violated sections 5 (2)(A) and 5 (2)(B) of the Act (15 
U.S.C. 1824 (2) (A) and (2) (B) ). 

Congress has found that the practice of soring horses for the purpose 
of affecting their natural gait is a cruel and inhumane treatment of such 
animals, and that sored horses compete unfairly with horses which are 
not sored. Respondent's failure to file an answer in accordance with the 
Rules of Practice constitutes an admission of all the allegations of the 
complaint and a waiver of hearing pursuant to section 1.139 of the Rules 
of Practice (7 CFR 1.139). The actions of respondent in entering, show- 
ing, and exhibiting two sored horses constitute a serious violation of the 
Act and the regulations which, in light of all the facts and circumstances 
herein, warrant the imposition of a $4,000 civil penalty and a two (2) 
year disqualification. 


ORDER 


Respondent, John Young, is assessed a civil penalty of $4,000 which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Patricia V. Fettmann, Office of the 
General Counsel, United States Department of Agriculture, Washing- 
ton, D.C. within thirty (30) days from the date this order becomes effec- 
tive. 

Furthermore, respondent John Young is hereby disqualified from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition, or horse sale or auction for a period of two (2) years 
from the date this order becomes effective. 

Copies hereof shall be served upon the parties, and this order shall be- 
come effective 35 days after service hereof upon respondent unless an 
appeal is filed pursuant to section 1.145 of the Rules of Practice (7 CFR 
1.145). [The Decision and Order became final on July 23, 1980—Ed.] 
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COURT DECISION 


BILL RICE and LOIS RICE d/b/a CLEBURNE COUNTY LIVESTOCK AUCTION 
v. CLENIS WILCOX and BILL DAVIS d/b/a DAVIS LIVESTOCK AUCTION. 
Decided August 27, 1980. (USDA P & S Docket No. 4926.) 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


BEFORE CIRCUIT JUDGES BRIGHT, STEPHENSON, and 
McMILLIAN 


DECISION AND ORDER 


Bill Davis and Clenis Wilcox appeal from the decision of the United 
States District Court, Eastern District of Arkansas ' sustaining the repa- 
ration orders against them made by the Secretary of Agriculture under 
the Packers and Stockyards Act 1921 (7 U.S.C.§ 181 etseq.). 

Bill Davis, d/b/a Davis Livestock Auction (Davis), was both a market 
agency selling livestock on commission and a dealer buying and selling 
livestock for his own account operating on a posted stockyard. Davis was 
found to have violated 7 U.S.C. § 208 by committing the unjust practice 
of retaining the proceeds from the sale of cattle owned by Bill and Lois 
Rice and consigned to him by Wilcox. 

The Secretary of Agriculture found Clenis Wilcox to be operating as a 
dealer and his failure to pay Rice for livestock purchased was also found 
to be an unjust practice. Thereafter, the reparation orders were entered, 
which are the basis for this appeal. We affirm the action of the district 
court sustaining the reparation orders. 


I. Background 


Appellees Bill Rice and Lois Rice, d/b/a Cleburne County Livestock 
Auction (Rice) operated a posted stockyard at Heber Springs, Arkansas 
and constituted a market agency selling livestock on commissions. 

Until December 2, 1972, Wilcox purchased livestock at the Rice sale 
using personal checks. On December 2, there were insufficient funds in 
Wilcox’s account to satisfy one of these checks. On December 6, Rice con- 
tacted Davis and notified him of Wilcox’s overdraft. Davis gave the 
Rices another check, drawn on his custodial account. 

From December 2 until March 3, 1973, Rice required Wilcox to pay for 
all cattle purchases on the day of sale. Payment was made with checks 
drawn on other individuals’ accounts. Two of these checks were drawn 


1. The Honorable Elsijane T. Roy, United States District Judge for the Eastern District 
of Arkansas. 
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on Davis’ account. In early March 1973, Wilcox began hand delivering 
checks for livestock purchased at the Rice auction one week after pur- 
chase. On at least seventeen occasions, from March through August 
1973, Wilcox purchased cattle from Rice, using a check delivered one 
week later drawn on Davis’ account. Several times the amount was left 
blank and Wilcox simply wrote in the purchase price. On August 31, 
1973 Wilcox purchased seventy-four head of cattle for $18,710.23 at the 
Rice sale barn for which payment was not received. On September 4, 
1973 Wilcox purchased an additional thirty-seven head of cattle from 
Rice for $13,166.36. These cattle were consigned to Davis and were sold 
by Davis the next day. The proceeds were applied by Davis to a debt 
owed by Wilcox to Davis. Inconsistent with the practice of the previous 
six months, neither Wilcox nor Davis paid for these purchases. (Davis re- 
tained the proceeds without notice to Rice.) At this point Rice stopped 
the purchasing arrangement and on September 24 Rice filed a repara- 
tion proceeding with the Packers and Stockyards Administration seek- 
ing an award of reparation from Wilcox and Davis for the sale price of 
the cattle, $31,876.59, plus additional damages. Ultimately an order of 
reparation was entered by the Secretary ordering Davis and Wilcox to 
pay Rice $13,166.35. Wilcox was separately ordered to pay Rice an addi- 
tional $18,710.23.” 

The hearing officer concluded that Wilcox was not Davis’ agent and 
that Davis was merely lending money to Wilcox. He also concluded that 
the sales were for cash even though payment was delayed one week. In 
spite of his finding that Wilcox was not the agent of Davis, the hearing 
officer found Davis jointly and severally liable for the $13,166.35 pur- 
chase of cattle on September 4, 1973. This finding was based on the 
grounds that the nonpayment of the debt was an unjust practice in viola- 
tion of 7 U.S.C. § 208 because Davis had made a practice of honoring 
those debts of Wilcox. The hearing officer concluded that Davis knew or 
should have known that the cattle had not been paid for by Wilcox, that 
he had not notified Rice prior to the sale of his intention to not loan 
money to Wilcox for the purchase, and that he nevertheless retained the 
proceeds of the sale. 


2. The hearing officer found that notwithstanding that Wilcox was not registered under 
the Act he was a dealer as defined in the Act (7 U.S.C. § 201) because of his activities. The 
hearing officer then determined that the failure by Wilcox to pay for the livestock he pur- 
chased from Rice on August 31, 1973 and September 24, 1973 constituted an unjust prac- 
tice in violation of the Act on the basis of which reparation should be awarded. He further 
found that it was an unjust practice in violation of 7 U.S.C. § 208 for Davis to retain the 
proceeds of the sale of cattle in payment of Wilcox’s debts owed to him with knowledge 
that the cattle were bought by Wilcox and for which Davis had not been paid, or “with 
timely notice of sufficient facts to cause a reasonably prudent person to make a further in- 
vestigation to ascertain whether there was an adverse interest in the cattle.” 
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II. Issues Presented 


There are two basic issues presented in this case: first, whether the 
Secretary of Agriculture has jurisdiction to hear cases of this type; sec- 
ond, if there is jurisdiction, whether the Secretary of Agriculture erred 
in finding Davis liable for Wilcox’s purchase. 

A. Jurisdiction of the U.S.D.A. 

1. Standard of Review 

The first step when reviewing the Secretary's determination of juris- 
diction, is to ascertain the appropriate standard of review to be used. Be- 
cause jurisdiction is an issue of law, the court reviews the agency deter- 
mination de novo. 

The A.P.A. directs courts to review findings of law de novo. 


To the extent necessary to decision and when presented, the reviewing 
court shall decide all relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or applicability of the terms 
of an agency action. 


5 U.S.C. § 706. Thus, treating this case “like other civil suits,” we shall 
review the Secretary’s findings of law “de novo.” However, findings and 
orders of the Secretary shall be prima facie evidence of the facts stated. 


Such suit in the district court shall proceed in all respects like other civil suits 
for damages except that the findings and orders of the Secretary shall be 
prima facie evidence of the facts therein stated,* * *. 


7U.S.C.§ 210 (f) (emphasis added). 
The controversy concerning jurisdiction centers upon 7 U.S.C. 
§ 208 (a) 


(a) It shall be the duty of every stockyard owner and market agency to es- 
tablish, observe, and enforce just, reasonable, and nondiscriminatory regula- 
tions and practices in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation or practice is pro- 
hibited and declared to be unlawful. (emphasis added). 


There are at least two ways of interpreting this provision. The first reads 
the phrase “and every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited and declared to be unlawful” literally and with- 
out reference to the first portion of the subsection referring to stockyard 
services. This would give the Secretary a broad grant of authority to pro- 
hibit nearly “any” discriminatory regulation or practice. 

A second interpretation would link the two portions of the section to- 
gether, so only “unjust, unreasonable, or discriminatory stockyard serv- 
ices” would be prohibited. This would severely restrict the Secretary’s 
ability to deal with practices not directly connected with stockyard serv- 
ices. 
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The Secretary contends that all entities regulated under Title II of the 
original Act, stockyard owners, market agencies and dealers are amen- 
able to reparation orders. This gives full force and effect to 7 U.S.C. 
§ 209 which makes dealers as well as stockyard owners and market 
agencies liable for damages to injured persons. 

2. Discussion 

The justification for the broader grant of authority is based generally 
on the purposes of the Act. This circuit held in Bruhn’s Freezer Meats, 
Inc. v. USDA, 438 F.2d 1332 (8th Cir. 1971) that “the Packers and 
Stockyards Act is remedial legislation and should be liberally construed 
to further its life and fully effectuate its public purpose.” Jd. at 1336. 
This circuit has also held that: 


One of the purposes of this act was to protect the owner and shipper of live 
stock, and to free him from the fear that the channel through which his prod- 
uct passed, through discrimination, exploitation, overreaching, manipula- 
tion, or other unfair practices, might not return to him a fair return for his 
product. 


United States v. Donahue Bros., Inc., 59 F.2d 1019, 1023 (8th Cir. 
1932). These directives are reinforced by the Supreme Court’s holdings 
in Denver Union Stock Yard Co. v. Producers Livestock Marketing Asso- 
ciation, 356 U.S. 282, 286 (1958) and Stafford v. Wallace, 258 U.S. 495, 
513-15 (1922). 

Such statements indicate that the statute should be broadly construed 
to give the Secretary of Agriculture the authority to deal with any prac- 
tices that inhibit the fair trading of livestock by stockyards, market 
agencies, and dealers. In light of the goals furthered by such interpreta- 
tion and the case law that supports it, we hold the Secretary is not con- 
fined to “unjust, unreasonable, or discriminatory” regulations or prac- 
tices connected only with stockyard services, but rather he has jurisdic- 
tion to deal with “every unjust, unreasonable, or discriminatory regula- 
tion or practice” involved in the marketing of livestock. To hold other- 
wise would retreat from the statute’s recognized purpose. 

The Secretary has long followed this interpretation.* While we do not 
necessarily defer to the Secretary’s interpretation, congressional ac- 
quiesence in this long-standing practice indicates its approval. Further- 


3. Lizer v. Peters, 29 Agric. Dec. 402, 406-07 (1970). 
4. 7U.S.C.§ 209 provides: 

(a) If any stockyard owner, market agency, or dealer violates any of the provisions of 
sections 205-207 or 208 of this title, or of any order of the Secretary made under sections 
201-203 and 205-217a of this title, he shall be liable to the person or persons injured 
thereby for the full amount of damages sustained in consequence of such violation. 
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more, to interpret the phrase as merely a recognition of the prohibition 
and unlawfulness of unjust, unreasonable, or discriminatory stockyard 
regulations and practices would make the phrase wholly redundant in 
light of 7 U.S.C. § 209 which provides that any stockyard owner, mar- 
ket agency, or dealer who violates any of the provisions of 7 U.S.C. 
§§ 205-08 shall be liable to those injured for the damages thereby in- 
flicted.‘ 

Our interpretation of 7 U.S.C. § 208 (a) is consistent with Hays Live- 
stock Commission Co. v. Maly Livestock Commission Co., 498 F.2d 925 
(10th Cir. 1974). The facts of Hays are very similar to the present case. 
In Hays, the operators of a stockyard agreed to cover the drafts of a deal- 
er. This practice continued for approximately one year, and then without 
warning, the stockyard dishonored the drafts. The Secretary of Agricul- 
ture held against the stockyard owner and found that this was an unfair 
practice. The Tenth Circuit affirmed the district court and held that the 
Secretary of Agriculture had jurisdiction to deal with such a practice. Id. 
at 928-32. 

Our holding is also consistent with Neugebauer v. Ryken, 34 Agric. 
Dec. 1712 (D.S.D. 1975) wherein Chief Judge Nichol held that the Secre- 
tary has the power to adjudicate a claim based on misrepresentations 
made with respect to cattle sold in an auction. The court held that Con- 
gress did not intend to change or alter those remedies existing at com- 
mon law or by statute, but that the remedies under the Act were intend- 
ed to be in addition to other remedies. 

Appellants contend that two opinions run contrary to our interpreta- 
tion of the Act, citing, Guenther v. Morehead, 272 F. Supp. 721 (S.D. 
Iowa 1967) and McClure v. E. A. Blackshere Co., 231 F. Supp. 678 
(D.Md. 1964). Guenther can be distinguished however. It dealt with the 
dishonoring of a stock buyer’s draft by the party who had directed the 
dealer to buy the cattle. Judge Hanson did not find that the Secretary 
lacked jurisdiction to deal with unjust, unreasonable, or discriminatory 
regulations or practices in general. Rather his reversal of the Secretary 
was based on the factual determination that the single transaction in- 
volved in the case did not constitute a practice. Id. at 726-28. 

The Maryland district court in Blackshere did hold, however, that 
“only such unjust, unreasonable, or discriminatory regulation(s) or prac- 
tice(s) ‘in respect to the furnishing of stockyard services’” (emphasis 
added) are covered by 7 U.S.C. § 208 (a). McClure v. E. A. Blackshere 


(b) Such liability may be enforced either (1) by complaint to the Secretary as provided in 
section 210 of this title, or (2) by suit in any district court of the United States of compe- 
tent jurisdiction; but this section shall not in any way abridge or alter the remedies now 
existing at common law or by statute, but the provisions of this chapter are in addition to 
such remedies. 





888 PACKERS AND STOCKYARDS ACT 
Cite as 39 A.D. 883 


Co., supra, 231 F. Supp. at 681-82. As noted earlier, we do not think 
Congress intended to so restrict the Secretary’s jurisdiction. Like our 
brethren in the Tenth Circuit, we decline to follow Blackshere to the ex- 
tent that it is not distinguishable from the case at hand. See Hays Live- 
stock Commission Co. v. Maly Livestock Commission Co., supra, 498 
F.2d at 931-32. 

B. Whether Nonpayment Constitutes an Unfair Practice 

Turning to the question of whether the nonpayment constituted an un- 
fair practice, the court observes a different standard of review. The 
standard provided in 7 U.S.C. § 210 (f) states “the findings and orders 
of the Secretary shall be prima facie evidence of the facts therein stated 

In reviewing the action of the Secretary we apply the “substantial evi- 
dence” on the record standard of 5 U.S.C. § 706 (2) (e). Western Iowa 
Farms Co. v. Bergland, No. 79-1904 (8th Cir. 1980); Lewis v. Butz, 512 
F.2d 681, 683 (8th Cir. 1975); Glover Livestock Commission Co. uv. 
Hardin, 454 F.2d 109, 110-13 (8th Cir. 1972), rev on other grounds, 
411 U.S. 182 (1973); Capitol Packing Co. v. United States, 350 F.2d 67, 
72 (10th Cir. 1965); Williams v. Haurigan, 244 F. Supp. 478, 480-82 
(D.S.D. 1965). We are satisfied the facts stated in the findings and or- 
ders of the Secretary are supported by substantial evidence. 

Our holding does not ignore the dispute surrounding the definition of 
a “practice” within 7 U.S.C. § 208 (a). The case law demonstrates and 
the parties concede that an isolated instance does not constitute a prac- 
tice. Hays Livestock Commission Co. v. Maly Livestock Commission Co., 
supra, 498 F.2d at 930-31; Guenther v. Morehead, supra, 272 F. Supp. at 
726; McClure v. E. A. Blackshere Co., supra, 231 F. Supp. at 680-82. 
However, the present case does not involve an “isolated instance.” In 
Hays Livestock Commission Co. v. Maly Livestock Commission Co., 
supra, 498 F.2d at 930-32, the Tenth Circuit was satisfied that after es- 
tablishing a practice of honoring drafts, the dishonoring of three drafts 
constituted an unjust and unreasonable practice in violation of the Act, 
7 U.S.C. § 208. In the instant case, after honoring seventeen drafts, two 
drafts were dishonored. As in Hays, there was sufficient recurrence to 
establish a “practice.” In so holding we emphasize that isolated transac- 
tions do not constitute a practice. 

Perhaps more important to this issue is the fact that in both Hays and 
the present case there was a history of covering the drafts, thus luring 
an innocent party relying on the representations into accepting the 
drafts. This is what distinguishes this case from an isolated act of dis- 
honoring the draft as was the case in Guenther. Thus, the present case 
involves the purposeful extension of credit, the encouragement of reli- 
ance on the drafts through the party covering them at least seventeen 
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times within a six month period, then, dishonoring two of them without 
warning and with knowledge that the seller had not been and would not 
be paid. This holding does not make the Secretary a simple collection 
agency, something which the courts have steadfastly refused to sanc- 
tion:® Rather, it is acting to stop a deceptive practice of honoring drafts 
and then without notice refusing to honor the drafts, inflicting great 
harm on the seller. We agree with Chief Judge Nichol that the purposes 
of the Act are not served by interpreting the term “practice” to require 
several acts of dishonoring checks. Neugebauer v. Ryken, supra, 34 
Agric. Dec. at 1715-17. 

We are satisfied the district court properly held that the actions of the 
Secretary should be affirmed and judgment entered accordingly. 


DISCIPLINARY PROCEEDINGS 


(No. 20,004) 


In re G.L. DRAUGHON, d/b/a G.L. DRAUGHON WHOLESALE 
MEATS. P & S Docket No. 5761. Decided July 3, 1980. 


Packer—Insolvency—Civil penalty—Consent 


Where respondent consented to the issuance of an order requiring it to cease and desist 
from purchasing livestock for slaughter while insolvent, issuing checks without 
maintaining sufficient funds, failing to pay, when due, the full purchase price of 
livestock, and failing to keep and maintain all written credit agreements in its pack- 
er records. Respondent is assessed a civil penalty of $1,250.00 


Charlene Rosen, for Packers and Stockyards. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 


5. Federal courts have been at pains to point out that the Packers and Stockyards Act 
did not make of the Secretary a collecting agency. More specifically, the Act was not de- 
signed to provide a remedy for every worthless check or dishonored draft. 

Hays Livestock Comm. Co. v. Maly Livestock Comm. Co., supra, 498 F.2d at 930. 

See, e.g., Guenther v. Morehead, supra, 272 F. Supp. at 726; McClure v. E. A. Blackshere 
Co., supra, 231 F. Supp. at 680-82. 





890 PACKERS AND STOCKYARDS ACT 
Cite as 39 A.D. 889 

cultural Marketing Service, United States Department of Agriculture, 
alleging that the financial condition of the respondent does not meet the 
requirements of the Act and that respondent violated the Act and the 
regulations issued thereunder (9 CFR § 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. G. L. Draughon, d/b/a G. L. Draughon Wholesale Meats, hereinaf- 
ter referred to as respondent, is an individual with his principal place of 
business located at Fayetteville, North Carolina. His business mailing 
address is 125 Cedar Creek Road, Fayetteville, North Carolina 28301. 

2. The respondent is, and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Purchasing livestock for slaughter while insolvent, i.e. while re- 
spondent’s current liabilities exceed his current assets, unless respond- 
ent pays the full purchase price in cash, by certified check or by wire 
transfer as provided in section 409 of the Act (7 U.S.C. 228 (b) ); 

2. Issuing checks in payment for livestock and meat without having 
and maintaining sufficient funds to pay such checks on deposit and 
available in the bank account from which such checks are to be paid to 
pay such checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 
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4. Failing to obtain from each credit seller of livestock, before the pur- 
chase transaction, express written credit agreements as prescribed by 
section 201.200 of the regulations (9 CFR 201.200); and 
5. Failing to keep and maintain all written credit agreements in his 
packer records. 
In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), indi- 
vidual respondent is assessed a civil penalty of $1250.00. 
The provisions of this order shall become effective on the first day of 
service of this order on the respondent. 
Copies of this decision shall be served on the parties. 


(No. 20,005) 


In re GARY WESSELS, d/b/a GALESBURG HORSE MART and KNOXVILLE 
SALE BARN. P&S Docket No.5708. Decided July 11, 1980. 


Market Agency—Misuse of shippers’ proceeds—Insolvency—Cease and de- 
sist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for unauthorized 
purposes, failing to deposit such proceeds promptly, issuing insufficient funds 
checks or drafts, failing to pay consignors when due, failing to maintain properly its 
account for shippers’ proceeds, and is ordered to maintain adequate records. 


Charlene Rosen, Packers and Stockyards. 
Barry M. Barash, Galesburg, IL, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by an 
amended Complaint filed by the Deputy Administrator, Packers and 
Stockyards, Agricultural Marketing Service, United States Department 
of Agriculture, alleging that the respondent, Gary Wessels, d/b/a Gales- 
burg Horse Market and Knoxville Sale Barn willfully violated the Act 
and the regulations issued thereunder (9 CFR § 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR§ 1.138). 

The respondent admits the jurisdictional allegations of paragraph I of 
the amended complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 





892 PACKERS AND STOCKYARDS ACT 
Cite as 39 A.D. 891 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gary Wessels, d/b/a Galesburg Horse Market and Knoxville Sale 
Barn, hereinafter referred to as the respondent, is an individual with his 
principal place of business at Galesburg, Illinois. His business mailing 
address is 1800 West Main Street, Galesburg, Illinois 61401. 

2. Respondent is and at all times material herein was engaged in the 
business of selling livestock on a commission basis at a posted stockyard 
under the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties have agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

2. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations; 

3. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of his own and purposes other than the 
payment of lawful marketing charges and remittance of net proceeds to 
consignors; 

4. Issuing checks in purported payment of the net proceeds resulting 
from the sale of consigned livestock sold on a commission basis without 
having and maintaining sufficient funds to pay such checks on deposit 
and available in the bank accounts from which such checks are to be paid 
to pay such checks when presented; and 

5. Failing to transmit or deliver to the owner or consignors of live- 
stock, when due, the net proceeds received from the sale of such live- 
stock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a mar- 
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ket agency subject to the Act, including a general ledger, a disbursement 
journal, and all check stubs. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,006) 


In re MCM LIVESTOCK, INCORPORATED, TED CONRAD MCANINCH and 
KENNETH T. COLEMAN. P&S Docket No. 5639. Decided July 
16, 1980. 


Market Agency—Shippers’ proceeds account—False weights, invoices— 
Cease and desist—Civil penalty—Sanction 


Respondents are ordered to cease and desist from failing to deposit shippers’ proceeds 
promptly, failing to maintain properly MCM’s account for shippers’ proceeds, em- 
ploying or accepting “gratuitous” personal services from a dealer when such dealer 
purchases consigned livestock at respondent MCM’s stockyard, and selling, billing 
and collecting from purchasers, livestock sold of false weights. Respondent Kenneth 
Coleman is assessed a civil penalty of $3,000. The corporate respondent is sus- 
pended as a registrant under the Act for 120 days and thereafter until it demon- 
strates that the deficit in its custodial account for shippers’ proceeds has been elimi- 
nated. 


Victor W. Palmer, Administrative Law Judge. 
Eric Paul, for Packers and Stockyards. 
W. Osborne Lee, Jr. Lumberton, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921, as 
amended and supplemented (7 U.S.C. § 181 et seq.), in which Ad- 
ministrative Law Judge Victor W. Palmer filed an initial decision and 
order on March 5, 1980, suspending the corporate respondent’s registra- 
tion for four months, issuing a cease and desist order as to the individual 
respondent Kenneth T. Coleman and assessing a civil penalty of $3,000 
against respondent Coleman. 

On April 21, 1980, complainant appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
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§ 2.35).! Complainant seeks to extend the cease and desist order to in- 
clude respondent Ted Conrad McAninch. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondent McAninch, but is de- 
nied inasmuch as the issue on appeal has been thoroughly briefed and 
similar issues have been previously decided. Accordingly, oral argument 
would seem to serve no useful purpose. 

For the reasons set forth below, I agree with complainant that the 
cease and desist order should apply to respondent McAninch. Judge 
Palmer’s initial decision is adopted herein as the final decision, except 
that his conclusions on pages 13-14 relating to respondent McAninch are 
omitted, and additional conclusions by the Judicial Officer follow Judge 
Palmer’s conclusions. 


EXCERPTS FROM ADMINISTRATIVE LAW JUDGE'S DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter re- 
ferred to as the Act, instituted by a complaint filed on March 23, 1979, 
by the Acting Deputy Administrator, Packers and Stockyards, Agricul- 
tural Marketing Service, United States Department of Agriculture. 

The complaint charges that MCM Livestock, Incorporated, Ted Con- 
rad McAninch and Kenneth T. Coleman, hereinafter referred to collec- 
tively as the respondents or individually as respondents MCM, 
McAninch and Coleman, respectively, willfully violated sections 307 and 
312 (a) of the Act (7 U.S.C. 208, 213 (a) ) and section 201.66 of the regu- 
lations (9 CFR 201.66) by permitting a dealer, buying livestock at re- 
spondent MCM’s auction market to provide clerking and weighmaster 
services at respondent MCM’s auction market; willfully violated sections 
307 and 312 (a) of the Act (7 U.S.C. 208, 213 (a) ) and section 201.42 of 
the regulations (9 CFR 201.42) by failing to maintain and use properly 
respondent MCM’s custodial account; and willfully violated sections 
312 (a) and 401 of the Act (7 U.S.C. 213 (a) and 221) and sections 201.46 
and 201.55 of the regulations (9 CFR 201.46, 201.55) by adding an arbi- 
trary number of pounds to the weights at which respondent MCM had 
purchased livestock by issuing sales invoices to the purchasers of the 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 and in 67 Stat. 633 (1953). The present 
Judicial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ appel- 
late litigation relating to appeals from the decisions of the prior Judicial Officer; and 8 
years as administrator of the Packers and Stockyard Act regulatory program). 
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livestock showing such false and incorrect weights; and by charging a 
price to and receiving payment from purchasers based upon the false 
and incorrect weights. 

Respondents filed an answer on May 4, 1979, in which they (1) ad- 
mitted, in part, the jurisdictional allegations of the complaint, denying 
any responsibility of respondent McAninch except when present at the 
MCM facility, and (2) denied all the other allegations. The respondents 
denied that any of their actions were willful or in violation of the Act 
and the regulations. 

Oral hearing was held before me on August 29, 30, 31, 1979, in Wil- 
mington, North Carolina, and later continued on September 17, 18, 19, 
1979, in Washington, D.C. Respondents were represented by W. Os- 
borne Lee, Jr., Esquire, Lumberton, North Carolina. Complainant was 
represented by Eric Paul, Esquire, Office of the General Counsel, United 
States Department of Agriculture. Although no prehearing conference 
was requested or held, counsel met in Wilmington, N.C., before the hear- 
ing commenced to discuss the allegations and proposed sanctions. Com- 
plainant called 14 witnesses, including respondent McAninch, and of- 
fered 76 exhibits. Respondents called no witnesses and offered two ex- 
hibits. Complainant’s exhibits are designated by the prefix “Cx” and re- 
spondent’s exhibits by the prefix “Rx”. Briefing was completed on Janu- 
ary 31, 1980. 


FINDINGS OF FACT 


1. MCM Livestock, Incorporated, respondent MCM, is a corporation 
with its principal place of business located at Whiteville, North Caro- 
lina, where its mailing address is Route 6, Box 35, Whiteville, North 
Carolina 28472. 

2. Respondent MCM is, and at all times material herein, was: 

(a) Owner of a posted stockyard facility No. NC-140, a facility 
which is operated under the name MCM Livestock, Inc.; 

(b) Engaged in the business of buying and selling livestock on a com- 
mission basis at the stockyard; 

(c) Operating a daily buying station at the stockyard; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock at the stockyard on a commission basis and as a 
dealer to buy and sell livestock in commerce. 

3. (a) Ted Conrad McAninch, respondent McAninch, is an individual 
whose business address is M & R Livestock Co., Inc., 2577 Kentucky 
Avenue, Indianapolis, Indiana 46241. 

(b) Respondent McAninch is, and at all times material herein, was: 
(1) President of respondent MCM; and 
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(2) Had designated Kenneth T. Coleman, responsible for the direc- 
tion, management and control of respondent MCM, and as General 
Manager. 
4. (a) Kenneth T. Coleman, respondent Coleman, is an individual 
whose mailing address is Route 2, Tabor City, North Carolina 28463. 
(b) Respondent Coleman is, and at all times material herein, was: 
(1) General Manager and Secretary-Treasurer of respondent 
MCM; and 
(2) Responsible for the direction, management and control of re- 
spondent MCM as general manager. 

5. Respondent MCM, which was incorporated on August 3, 1972, was 
formed by respondent McAninch, respondent Coleman, and one R. D. 
“Bobby” Martin, hereinafter referred to as Mr. Bobby Martin. Each of 
the three became a corporate officer of respondent MCM, and 90 shares 
of stock was issued which was equally divided between their wives, Mrs. 
McAninch, Mrs. Coleman and Mrs. Martin. Mr. Bobby Martin was desig- 
nated as the president of respondent MCM. 

6. At the time of MCM’s original incorporation, Mr. Bobby Martin 
was under suspension, and regulations under the Act precluded the 
registration of MCM as long as a person with such a status had a sub- 
stantial financial interest in the corporation. Amended articles of incor- 
poration were therefore filed on September 20, 1972, designating re- 


spondent McAninch as president and respondent Kenneth Coleman as 
the corporation’s secretary-treasurer. Mr. Martin was shown to hold no 
office and his wife to own no shares of stock. The corporation’s only 
shareholders were: 


Phyllis A. McAninch 60 shares 
Mary Lee Coleman 30 shares 


7. Mr. Bobby Martin became and, all times material herein was, a 
salaried employee of another corporation, M & R Livestock, Inc., which 
is registered as a livestock dealer, which buys hogs through respondent 
MCM at MCM’s Monday sales, and 96 percent of the stock of which is 
owned by respondent McAninch. 

8. Immediately after respondent MCM came into being, Mr. Martin 
clerked and weighed livestock for it as he had previously done on behalf 
of Whiteville Livestock Auction Inc., which, together with respondent 
Coleman, had previously operated the stockyard facilities. Mr. Martin 
was later replaced as clerk and weighmaster by L. C. Rabon who in turn 
was replaced in 1976 by J.C. Batten. On three occasions in 1976, 
October 25, November 1, and December 13, Mr. Martin relieved the 
regular weighmasters who were paid on a daily or hourly basis, and he 
weighed livestock on respondent MCM’s behalf without compensation. 
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9. Respondent MCM, during the period September 30, 1976, through 
August 31, 1978, failed to maintain and use properly its active custodial 
account for shippers’ proceeds by failing to deposit in that account, with- 
in the respective times prescribed by applicable regulations: (1) an 
amount equal to the proceeds from consigned livestock purchased by re- 
spondent MCM; and (2) an amount equal to the proceeds from the sale of 
consigned livestock purchased by others, when timely payment was not 
received from such buyers. Although respondent MCM at all times hon- 
ored all of its accounts payable, its custodial account was shown to be de- 
ficient and not in balance, on each of the occasions listed below, by a fi- 
nancial analysis in which very old, uncollected receivables, outstanding 
for as much as 13 months, are excluded from consideration as “proceeds 
receivable” as was properly done by complainant’s examining auditor: 

a) On September 30, 1976, respondent MCM had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $20,721.53 and had to offset such checks, cash in said bank account in 
the amount of $1,843.23, proceeds on hand totalling $355.00, and cur- 
rent proceeds receivable of $1,116.80, resulting in said deficiency of 
$17,406.50 in funds available to pay shippers their proceeds. 

b) On October 31, 1976, respondent MCM had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $14,727.92 and an overdraft in said bank account in the amount of 
$25.17, resulting in said deficiency of $14,753.09 in funds available to 
pay shippers their proceeds. 

c) On November 30, 1976, respondent MCM had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $27,867.24 and had to offset such checks, cash in said bank account in 
the amount of $18,821.93, and current proceeds receivable of $7,708.30, 
resulting in a deficiency of $1,337.01 in funds available to pay shippers 
their proceeds. 

d) On June 30, 1978, respondent MCM had outstanding checks drawn 
on its “Custodial Account for Shippers’ Proceeds” in the amount of 
$23,923.73 and had to offset such checks, cash in said bank account in 
the amount of $3,506.57, resulting in said deficiency of $20,417.16 in 
funds available to pay shippers their proceeds. 

e) On August 31, 1978, respondent MCM had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the amount 
of $24,340.51, and had to offset such checks, cash in said bank account 
in the amount of $6,946.23, and current proceeds receivable of $513.00 
resulting in said deficiency of $16,881.28 in funds available to pay 
shippers their proceeds. 

10. Respondent Coleman was aware of the aforementioned custodial 
account shortages. He had been advised of them by respondent MCM’s 
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bookkeeper and he had received prior warnings about such practices 
from officials of the Packers and Stockyards Administration. 

11. Complainant has identified 33 transactions during the year 1976 
and 5 during the month of January 1977, in which respondent MCM 
sold livestock for its own dealer account to various purchasers or “order 
buyers” not on the basis of weights ascertained at the time of respondent 
MCM’s purchases, but on the basis of higher weights it claims were sub- 
sequently increased through feed and water furnished while the live- 
stock were penned, sorted and assembled by respondent MCM’s general 
manager, respondent Coleman. The industry practice is that such sales 
are normally on the basis of original purchase weights but sales on an 
out-weight basis also occur. Respondent MCM neither issued nor re- 
tained scale tickets or other documentation to substantiate the use of 
out-weights and did not explain this to be the method it was employing 
on sales invoices issued to purchasers. It is concluded and found that 
these sales were made on the customary purchase weight basis, in com- 
merce, at false and incorrect weights by adding a small, not readily de- 
tectable, arbitrary number of pounds to the weights at which respondent 
MCM had purchased the livestock resulting in overcharges to purchas- 
ers, in each of the 38 transactions identified in Paragraph IV of the Com- 
plaint, ranging in amount from $2.00 to $39.62. 

12. The sales invoices for the 38 transactions where weight padding 
occurred were prepared under the direction, control and personal super- 
vision of respondent Coleman. There is no evidence that respondent 
McAninch ever directed, knew of, engaged in, or condoned these prac- 
tices. 

13. Respondent McAninch, after furnishing the majority of the capi- 
tal necessary for respondent MCM’s formation and operation, generally 
took no active part in the day to day operation of MCM. He did advance 
the sums of $16,000 and $21,500 to 1975 and 1976 in order to rectify 
conditions of insolvency to the satisfaction of the Packers and Stock- 
yards Administration; he received promissory notes from respondent 
MCM in exchange for each of the advances. Respondent McAninch 
placed full responsibility for MCM’s operations and financial condition 
on respondent Coleman and the extent of his involvement consisted of 
reviewing MCM’s profit and loss statements at the time of his annual 
visit to the facility. He was advised by Packers and Stockyards Ad- 
ministration personnel in September of 1972, that respondent Coleman 
had been suspended, in P&S Docket 4511, 31 Agric. Dec. 857, as a regis- 
trant because of false weighing performed by Bobby Martin, and re- 
spondent McAninch was given a general warning at that time, about the 
way Coleman and Martin conducted their business affairs. On April 2, 
1973, a certified letter (Cx. 18) was sent to respondent McAninch by the 
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Packers and Stockyards Administration, advising him that analysis of 
the custodial account, as of January 30, 1973, showed a shortage; that 
the books and records of the market were not being properly kept; and 
that other improprieties occurred in the market’s conduct of a different 
nature from those presently charged. Respondent McAninch admitted 
having received notice of custodial account problems at least once, per- 
haps twice, before the uncontested suspension of respondent MCM as a 
registrant, in 1975, for seven days (P&S Docket 5072, 34 Agric. Dec. 
880). He continued, however, to rely upon respondent Coleman and the 
market’s bookkeeper to operate the facility properly and in compliance 
with the Act and the regulations up until the time that the active opera- 
tion of the facility was taken over by another registrant, Pates Stock- 
yard Inc., which entered into a five year lease on June 20, 1979. 


CONCLUSIONS 


1. The Violations That Have Been Proven 

The evidence proves that the registrant, respondent MCM, through 
certain of its officers and employees, violated the Act in each of the fol- 
lowing respects: 

a. Use of a Dealer’s Representative as Weighmaster 

Weighmaster services were performed by an employee of a firm buy- 
ing livestock as a dealer from respondent MCM in its capacity as a mark- 


et agency. This is directly violative of section 201.66 of the regulations 
(9 CFR § 201.66) promulgated to preclude such conflicts of interests 
which are unfair to shippers who are the principals to whom a market 
agency must owe first and absolute loyalty. See Midwest Farmers v. 
United States, 64 F. Supp. 91, 102, (D. Minn. 1945). As complainant has 
urged, shippers consigning livestock have the right to expect that the 
market will scrupulously observe its fiduciary duties and maintain truly 
competitive sale conditions free from the effects of insider dealing. An 
order should therefore issue to preclude such prejudicial conduct in the 
future in recognition of its clear potential for injury. Federal Trade Com- 
mission v. Raladam Co., 316 U.S. 149, 152; Daniels v. United States, 
242 F.2d 39, 42 (7th Cir. 1957); In re Lufkin Livestock Exchange, Inc., 
27 Agric. Dec. 596, 610 (1968); In re Bowman and Reynolds, 23 Agric. 
Dec. 1065, 1071 (1964). 

b. Failure to Properly Maintain Custodial Account for Shippers’ Pro- 

ceeds 

All market agencies registered with the Secretary of Agriculture are 
required by regulation (9 CFR § 201.42) to maintain custodial accounts 
for shippers’ proceeds as trust funds and to place in such accounts, with- 
in specified periods of time, sufficient funds to fully pay the sellers of 
consigned livestock whether or not the sale proceeds have been collected 
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or received by the market agency. This the respondent registrant, MCM, 

did not do. 

There is no longer any doubt under the law that such derelictions are 
violative of the Act and require the issuance of an appropriate cease and 
desist order. See United States v. Donahue Bros., 59 F.2d 1019, 1022- 
1023 (8th Cir. 1932); In re Harry C. Hardy, 33 Agric. Dec., 1383, 1398- 
1406 (1974); In re James J. Miller, 33 Agric. Dec. 53, 61 (1974); In re 
Lufkin Livestock Exchange, Inc., 27 Agric. Dec. 596 (1968): In re Bow- 
man and Reynolds, 23 Agric. Dec. 1065 (1964). 

c. The Selling of Livestock at False Weights 

It is the stated and well-established policy of the Department of Agri- 
culture that selling livestock at false weights “whether it is by pencil or 
whether it is by scale or however is considered one of the most serious 
violations under the Act.” Jn re C. D. Burrus, 36 Agric. Dec. 1668, 1687 
(1977). 

Upon proof of such practices, as has been provided in these proceed- 
ings, stringent sanctions have been consistently imposed upon those who 
are responsible and subject to the Act’s requirements. See In re C. D. 
Burrus, supra; In re Red River Livestock Auction, Inc., 36 Agric. Dec. 
980 (1977), appeal pending; and In re Overland Stockyards, 34 Agric. 
Dec. 1808, 1822-1852 (1975). 

2. The Order To Be Issued 

Congress has expressly conferred upon the Secretary of Agriculture 
jurisdiction over registrations under the Act whom he may require to (1) 
cease and desist from practices found to be violative of the Act; (2) pay 
civil penalties of up to $10,000 for each such violation; and (3) be sus- 
pended or revoked as registrants (7 U.S.C. §§ 213 (b) and 217a (d) ). 

Having found the corporate registrant, respondent MCM, to have en- 
gaged in practices which conflict with its fiduciary responsibilities to 
shippers and its legal obligations to customers, in violation of the Act, an 
order should and will issue against the corporate respondent and its of- 
ficers, agents, directors and employees to cease and desist from such 
practices. Furthermore, the four-month suspension of registration that 
complainant has recommended will be made part of the order since it 
complies with the Department’s sanction policy set forth in the many 
cases complainant has cited. 

Additionally, we may disregard the corporate entity and reach an in- 
dividual who is the corporation’s alter ego. See F.T.C. v. Standard Edu- 
cation Society, 302 U.S. 112 ( 1937); Sebastopol Meat Co. v. Secretary of 
Agriculture, 440 F.2d 983, 985 (9th Cir. 1971); Bruhn’s Freezer Meats, 
29 Agric. Dec. 223, affd; Bruhn’s Freezer Meats v. United States, 438 
F.2d 1332, 30 Agric. Dec. 244 (8th Cir. 1971). Respondent Coleman is 
such an individual. The custodial account deficiencies and false weighing 
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practices represent an established course of willful misconduct on his 
part which cannot be effectively deterred if he is not made personally 
subject to the order, and he therefore will be. 

Furthermore, even though the amounts realized on the falsely stated 
weights were small, they demonstrate a consistent pattern on respond- 
ent Coleman’s part, willful in nature, to engage in false weighing prac- 
tices to maximize the market’s profits. He is presently under an order of 
July 20, 1972 (In re Whiteville Livestock and Coleman, 31 Agric. Dec. 
857) requiring him to cease and desist from false weighing practices. 
Then he was found to have underpaid livestock sellers by use of back bal- 
anced scales; now he has been found to have overcharged livestock buy- 
ers by padding the weights shown on sales invoices he has issued. Ob- 
viously, neither the past cease and desist order nor the accompanying 
20-day suspension of respondent Coleman as registrant was sufficient to 
deter him from engaging in these practices. For this reason, together 
with the fact that the market’s custodial account violations were known 
to him and were committed at his direction after repeated warnings, the 
$3,000 civil penalty request by complainant appears fully warranted 
and will be assessed against respondent Coleman. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The cease and desist order should also apply to respondent McAninch. 
The corporate respondent is a closely held family corporation, two-thirds 
of which is owned by respondent McAninch’s wife and one-third of 
which is owned by respondent Coleman’s wife. Respondent McAninch is 
President of the corporation. In similar circumstances, the cease and de- 
sist order has been made applicable to one such as respondent McAninch 
in order to achieve the remedial purposes of the Act. See Sebastopol 
Meat Co. v. Sec. of Agr., 440 F.2d 983, 983-86 (9th Cir. 1971); Bruhn’s 
Freezer Meats v. USDA, 438 F.2d 1332, 1342-43 (8th Cir. 1971); In re 
Pastures, Inc., 39 Agric. Dec.___ (1980); In re Thomaston, 39 Agric. 
Dec.____ (1980); In re Norwich Veal and Beef, Inc., 37 Agric. Dec. 1202, 
1205 (1978); In re Mid-States Livestock, Inc., 37 Agric. Dec. 542, 566-68 
(1977), affd sub nom. Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 
1978). 

This is not to punish respondent McAninch, but to deter him and 
others similarly situated from permitting such violations to occur in the 
future. If the President of a closely held family corporation, whose wife 
owns two-thirds of the firm, could avoid a cease and desist order when 
serious violations are committed by the corporation merely by delegat- 
ing his responsibility to someone else, the remedial purposes of the Act 
would not be achieved. 
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I would have issued the cease and desist order against respondent 
McAninch even if he had not been advised of the corporation’s prior cus- 
todial account violations, leading to a seven-day suspension order in 
1975, and been given a “general warning” by the Packers and Stockyards 
Administration personnel “about the way Coleman and Martin 
conducted their business affairs” (Finding 13, supra). But those facts 
further demonstrate the need for the cease and desist order to apply to 
respondent McAninch to deter him from permitting similar violations to 
occur in the future. 


ORDER 


The corporate respondent, MCM Livestock, Incorporated, its officers, 
agents, directors, employees or successors, directly or indirectly through 
any corporate or other device, and the individual respondents, Ted Con- 
rad McAninch and Kenneth T. Coleman, their agents or employees, di- 
rectly or indirectly through any corporate or other device, shall cease 
and desist from: 

1. (a) Failing to deposit in respondent’s MCM’s “Custodial Account for 
Shippers’ Proceeds” within the time prescribed by section 201.42 (c) of 
the regulations (9 C.F.R. § 201.42 (c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock. 

(b) Failing to otherwise maintain respondent MCM’s “Custodial Ac- 
count for Shippers’ Proceeds” in conformity with the provisions of sec- 
tion 201.42 of the regulations (9C.F.R.§ 201.42). 

2. Employing in any capacity or accepting “gratuitous” personal serv- 
ices from any officer, agent or employee of a dealer, when such dealer 
purchases consigned livestock at respondent MCM’s stockyard. 

3. Selling livestock in commerce at false and incorrect weights. 

4. Preparing or issuing bills, invoices or accounts, in connection with 
the sale of livestock sold on weight basis, showing weights other than 
the true and correct weights of the livestock. 

5. Collecting from the purchasers of livestock, sold on a weight basis, 
on the basis of false weights. 

In accordance with section 312 (b) of the Act (7 U.S.C. § 213 (b) ), re- 
spondent Kenneth T. Coleman is assessed a civil penalty of three thou- 
sand dollars ($3,000.00). This civil penalty shall be paid to the Treasurer 
of the United States by certified check or money order within seven days 
from the effective date of this order, and be forwarded to the Director, 
Packers and Stockyards Division, Office of the General Counsel, U.S. 
Department of Agriculture, Washington, D.C. 20250. 

The corporate respondent is suspended as a registrant under the Act 
for four months (120 days), and thereafter until it demonstrates that the 
deficit in its custodial account for shippers’ proceeds has been elimi- 
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nated. When the corporate respondent demonstrates that the deficit in 
its custodial account for shippers’ proceeds has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating the suspen- 
sion after the expiration of the 120-day period. 

The provisions of this order shall become effective as to each respond- 
ent on the 20th day after service of this order on such respondent; Pro- 
vided, however, that if by any means or device whatever, all or part of 
the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shall be (i) the date 
fixed by a court of competent jurisdiction which issues an appropriate 
order with respect thereto, or (ii) upon a showing made by complainant 
that it is not likely that such an order will be entered by any court, the 
date subsequently fixed by the Judicial Officer (jurisdiction is hereby re- 
tained by the Judicial Officer indefinitely for this limited purpose). 


(No. 20,007) 


In re DUNN BROTHERS MEATS, INC. a corporation, and DONNIE RAY 
DUNN and DANNY L. DUNN, individuals. P & S Docket No. 
5720. Decided July 18, 1980. 


Packer—Insolvency—Cease and desist-—Consent 


Respondents have consented to an order requiring them to cease and desist from purchas- 
ing livestock for slaughter while insolvent, issuing checks for payment without 
maintaining sufficient funds, failing to pay, when due, the full purchase price of 
livestock, and failing to obtain or comply with written check mailing agreements 
from sellers of livestock. 


Charlene Rosen, for Packers and Stockyards. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, Agricultural Marketing Service, United States Department of Ag- 
riculture, alleging that the financial condition of the corporate respond- 
ent does not meet the requirements of the Act, and alleging that re- 
spondents violated the Act and the regulations issued thereunder (9 CFR 
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§ 201.1 et seq.). This decision is entered pursuant to the consent de- 

cision provisions of the Rules of Practice applicable to this proceeding (7 

CFR§ 1.138). 

The respondents admit the jurisdictional allegations of Paragraph I 
and Paragraph II of the complaint and specifically admit that the Secre- 
tary has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Dunn Brothers Meats, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Moultrie, Georgia. Its business mailing address is P.O. Box 
396, Moultrie, Georgia 31763. 

(2) The corporate respondent is, and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

(3) Donnie Ray Dunn and Danny L. Dunn, hereinafter referred to as 


the individual respondents, are individuals whose business address is 
P. O. Box 396, Moultree, Georgia 31763. 
(4) The individual respondents are, and at all times material herein 


were: 

(a) President and Secretary/Treasurer of the corporate respondent 
respectively; 

(b) Owners of 100 per cent of the outstanding stock of the corporate 
respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents, in connection with their activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 
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1. Purchasing livestock for slaughter while insolvent, i.e. while cor- 
porate respondent’s current liabilities exceed its current assets, unless 
corporate respondent pays the full purchase price in cash, by certified 
check or by wire transfer as provided in section 409 of the Act (7 U.S.C. 
228 (b) ); 

2. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit in the bank ac- 
count from which such checks are to be paid; 

3. Failing to pay, when due, the full purchase price of livestock; 

4. Failing to obtain from each seller or livestock, before the purchase 
transaction, express written agreement that payment for such livestock 
may be made by mailing the check on the day after purchase; and 

5. Failing to comply with express, written check mailing agreements 
obtained from sellers of livestock. 

The provisions of this order shall become effective on the first day of 
service of this order on the respondents. 

Copies of this decision shall be served on the parties. 


(No. 20,008) 


In re QUAKER PORK PACKERS. P&S Docket No. 5765. Decided 
July 25, 1980. 


Packer—Cease and desist—Consent 


Respondent has consented to the issuance of an order requiring it to cease and desist from 
purchasing livestock for slaughter without filing and maintaining a reasonable bond 
or its equivalent. 


Charlene Rosen, for Packers and Stockyards. 
Respondent, Pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 C.F.R. 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the rules of practice applicable 
to this proceeding (7 C.F.R. 1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Quaker Pork Packers, hereinafter referred to as the respondent, is 
a corporation with its principal place of business located at Philadelphia, 
Pennsylvania. Its business mailing address is P.O. Box 3227, Philadel- 
phia, Pennsylvania 19121. 
2. Respondent is, and at all times material herein was: 
(a) A packer, within the meaning of and subject to the provisions of 
the Act; 
(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 
(c) Respondent’s average annual purchases of livestock exceed 
$500,000. 
3. Respondent is now in compliance with the bonding provisions of 
the Act and the regulations promulgated thereunder. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, its officers, directors, agents and employees, in connec- 
tion with its activities subject to the Packers and Stockyards Act, shall 
cease and desist from purchasing livestock for slaughter without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,009) 


In re RICHARD L. HARDESTY and C. H. WHORLEY. P & S Docket No. 
0122. Decided July 30, 1980. 


Market agency—Bonding requirements—Shippers’ proceeds, misuse of— 
Net proceeds, failure to remit promptly—Suspension of registration— 
Consent 


Respondent Richard L. Hardesty has consented to the issuance of an order requiring him to 
cease and desist from engaging in business under the Act without filing or maintain- 
ing the required bond, failing to deposit into and maintain properly his custodial ac- 
count for shippers’ proceeds, using shippers’ proceeds for unauthorized purposes, is- 
suing insufficient funds consignment proceeds checks, and failing to remit net pro- 
ceeds promptly. Respondent is suspended as a registrant under the Act for a period 
of 28 days and thereafter until he complies fully with the bonding requirements un- 
der the Act and regulations. 


Barbara S. Harris, for Packers and Stockyards. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION WITH RESPECT TO 
RICHARD L. HARDESTY 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by an 
amended complaint filed by the Deputy Administrator, Packers and 
Stockyards, Agricultural Marketing Service, United States Department 
of Agriculture, alleging that the respondents willfully violated the Act 
and the regulations issued thereunder (9 C.F.R. § 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 C.F.R. § 1.138). 

Respondent Richard L. Hardesty admits the jurisdictional allegations 
of Paragraph I of the complaint and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 

Respondents have demonstrated that their Custodial Account for 
Shippers’ Proceeds is in proper balance. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Richard L. Hardesty and C. H. Whorley, hereinafter referred to as 
respondents, were partners, d/b/a Fredericksburg Stock Yards Co., with 
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their principal place of business located at Fredericksburg, Virginia. 
Their business mailing address was P. O. Box 235, Fredericksburg, Vir- 
ginia 22401. Respondent Richard L. Hardesty’s present mailing address 
is 1415 Prince Edwards Street, Fredericksburg, Virginia 22401 and re- 
spondent C. H. Whorley’s present mailing address is Star Route, Box 
410, Buckingham, Virginia 23921. 
2. Respondents at all times material herein were: 

(a) Engaged in the business of conducting and operating the 
Fredericksburg Stock Yards Co., a stockyard posted under and subject to 
the provisions of the Act; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


Respondent Richard L. Hardesty having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, such de- 
cision will be entered. 


ORDER 


Respondent, Richard L. Hardesty, in connection with his activities 
subject to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations. 

2. (a) Failing to deposit in his custodial account for shippers’ proceeds 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ) an amount equal to the proceeds receivable from the 
sale of consigned livestock; and 

(b) Failing to maintain his custodial account for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regulations. (9 
CFR 201.42). 

3. Using funds received from the sale of consigned livestock for pur- 
poses other than the payment of lawful charges and the remittance of 
net proceeds to owners or consignors of livestock. 

4. Issuing checks to consignors in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit and available in the bank ac- 
count upon which such checks are drawn to pay such checks when pre- 
sented. 





EDWIN W. THELEN 909 
Cite as 39 A.D. 909 

5. Failing to remit, when due, to consignors the net proceeds resulting 
from the sale of livestock sold on a commission basis. 

Respondent Richard L. Hardesty is suspended as a registrant under 
the Act for a period of twenty-eight (28) days and thereafter until he 
complies fully with the bonding requirements under the Act and regula- 
tions. When respondent Hardesty demonstrates that he is in compliance 
with such requirements, a supplemental order will be issued in this pro- 
ceeding terminating the suspension. 

The provisons of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent Hardesty. 

Copies of this decision shall be served upon the parties. 


(No. 20,010) 


In re EDWIN W. THELEN. P & S Docket No. 5743. Decided August 
1, 1980. 


Dealer—Bonding requirements—Cease and desist—Consent 


Respondent has consented to the issuance of an order requiring him to cease and desist 
from engaging in business under the Act without the required bond. 


Peter V. Train, for Packers and Stockyards. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seg.) by a complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent violated the Act and the 
regulations issued thereunder (9 CFR § 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR § 1.138). 

Respondent admits the jurisdictional allegations in paragraph I of the 
Complaint and specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Edwin W. Thelen, hereinafter referred to as the respondent, is an 
individual whose mailing address is Box 461, Faulkton, South Dakota 
57438. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Edwin W. Thelen, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,011) 


In re DAVE WINN. P & S Docket No. 5742. Decided June 20, 
1980. 


Market agency—Dealer—Bonding requirements—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under the Act without 
filing and maintaining the required bond. 


Barbara Harris, for Packers and Stockyards. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Dave Winn, d/b/a Los Angeles Horse and Mule Auction, herein- 
after referred to as respondent, is an individual whose business mailing 
address is 3226 Gilman Road, El Monte, California 91732. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a market agen- 
cy to sell livestock in commerce and as a dealer to buy and sell livestock 
in commerce. 

2. Based on the volume of business transacted as a dealer reported in 
his annual report for the period January 1, 1978 through December 31, 
1978, respondent was required under the Act and regulations to increase 
from $5,000 to $10,000 the amount of bond or bond equivalent main- 
tained to secure the performance of his dealer operations. Respondent 
was notified by certified mail on or about November 23, 1979, that if he 
continued his dealer operations without adequate bond coverage as re- 
quired under the Act and regulations, he would be in violation of the Act 
and regulations promulgated thereunder. Notwithstanding such notice, 
respondent has continued to engage in the business of a dealer in com- 
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merce without filing and maintaining a reasonable bond or its equiva- 
lent as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on August 2, 1980-Ed.] 


(No. 20,012) 


In re GEORGE W. COLLINS, JR. P & S Docket No. 5726. Decided 
June 25, 1980. 


Dealer—Insolvency—Cease and desist—Suspension of registration—Ac- 
counts and records—Default 


Respondent is ordered to cease and desist from issuing checks for payment without main- 
taining sufficient funds, failing to pay, when due, the full purchase price of livestock 
purchased, and is ordered to keep accounts, records and memoranda which fully and 
correctly disclose all transactions involved in his business as a dealer subject to the 
Act. Respondent is suspended asa registrant under the Act for a period of 90 days 
and thereafter until he demonstrates that he is no longer insolvent. 


Lydia Lizarribar, for Packers and Stockyards. 


Decision by William J. Weber, Administrative Law Judge. 





GEORGE W. COLLINS, JR. 
Cite as 39 A.D. 912 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) George W. Collins, Jr., hereinafter referred to as the respond- 
ent, is an individual whose mailing address is P.O. Box 302, Obion, 
Tennessee 38240. 

(b) Respondent at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. (a) The respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in paragraph II (a) 
of the Complaint, purchased livestock and in purported payment there- 
for issued checks which were returned unpaid because the respondent 
did not have sufficient funds on deposit in the account upon which such 
checks were drawn to pay such checks when presented. 

(b) The respondent, in connection with his operations as a dealer, on 
or about the dates and in the transactions set forth in paragraph II (b) of 
the Complaint, and in the transactions set forth in paragraph II (a) of the 
Complaint, purchased livestock and failed to pay, when due, the full 
amount of the purchase price of such livestock. 
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(c) As of August 27, 1979, there remained unpaid a total in excess of 
$228,044.08 for the transactions described in paragraphs II (a) and (b) of 
the Complaint. 

3. (a) As of August 27, 1979, the respondent had current assets of 
$4,624.29 and current liabilities of $396,700.17, resulting in an excess 
of current liabilities over current assets of $392,075.88. 

(b) Respondent’s current liabilities presently exceed his current as- 
sets. 

4. Respondent, in connection with his operations as a dealer, failed to 
keep accounts and records which fully and correctly disclosed all 
transactions involved in his business as a dealer under the Act, in that 
respondent failed to keep: (a) reconciliations of bank accounts; (b) a cash 
receipts and disbursements journal; (c) accounts receivable and accounts 
payable subsidiary ledgers; and (d) a general ledger containing records of 
assets, liabilities, income, expenses and net worth. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent has wilfully violated sections 312 (a) and 409 (a) of the Act (7 U.S.C. 
213 (a) and 228b). 

By reason of the facts found in Finding of Fact 3 herein, the respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 

By reason of the facts found in Finding of Fact 4 herein, the respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent, his agents and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with his 
activities subject to the Act, shall cease and desist from: 

1. Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks or drafts; and 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including (a) reconciliations of bank accounts; (b) a 
cash receipts and disbursements journal; (c) accounts receivable and ac- 
counts payable subsidiary ledgers; and (d) a general ledger containing 
records of assets, liabilities, income, expenses and net worth. 

Respondent is suspended as a registrant under the Act for a period of 
90 days and thereafter until such time as he shall demonstrate that he is 
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no longer insolvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued in this proceeding termi- 
nating this suspension. 

This Order shall be effective on the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on August 4, 1980—Ed.] 


(No. 20,013) 


In re FRIO LIVESTOCK SALES COMPANY, INC., a corporation and HARRY 
M. HARRISON, an individual. P &S Docket No. 5709. Decided 
August 12, 1980. 


Market agency—Guaranteed price in consignment—Net proceeds, failure 
to remit—Suspension of registration—Consent 


Respondent Frio Livestock Sales Company, Inc. has consented to the issuance of an order 
requiring it to cease and desist from guaranteeing the price at which consigned live- 
stock will be sold and failing to remit net proceeds to consignors or other persons en- 
titled. Respondent is suspended as a registrant under the Act for a period of 15 
days. 


Joanne Schwartz, for Packers and Stockyards. 
Terence A. Willis, San Antonio, Tex., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO FRIO 
LIVESTOCK SALES COMPANY, INC. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seqg.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, AMS, United States Department of Agriculture, alleging that the 
respondents willfully violated the Act and the regulations issued there- 
under (9 C.F.R. § 201.1 et seqg.). This decision is entered pursuant to the 
consent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 C.F.R.§ 1.138). 

Respondent Frio Livestock Sales Company, Inc. admits the jurisdic- 
tional allegations of paragraphs I (a) and I (b), of the complaint and spe- 
cifically admits that the Secretary has jurisdiction in this matter, 
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neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Frio Livestock Sales Company, Inc., hereinafter referred to as the 
corporate respondent, is a corporation whose principal place of business, 
at all times material to the complaint, was located in Pearsall, Texas, 
and its mailing address was Post Office Box 628, Pearsall, Texas 78061. 

2. The corporate respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Frio 
Livestock Sales Company, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce. 


CONCLUSION 


The corporate respondent having admitted the jurisdictional facts and 


the parties having agreed to the entry of this decision, such decision will 
be entered. 


ORDER 


Respondent Frio Livestock Sales Company, Inc., its officers, directors, 
agents and employees, successors and assigns, directly or indirectly, 
through any corporate or other device, in connection with its operations 
under the Act shall cease and desist from: 

1. Guaranteeing the price at which consigned livestock will be sold; 
and 

2. Failing to transmit or deliver to the consignors or other persons en- 
titled thereto the net proceeds due such persons from the sale of con- 
signed livestock, in conformity with section 201.48 (a) of the regulations 
(9C.F.R.§ 201.43 (a) ). 

Respondent Frio Livestock Sales Company, Inc., is suspended as a reg- 
istrant under the Act for a period of 15 days. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
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of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 
Copies of this decision shall be served upon the parties. 


(No. 20,014) 


In re GREG BRIGGS, d/b/a KEMOSABE HOLSTEINS. P & S Docket No. 
5684. Decided August 14, 1980. 


Dealer—Bonding requirements—Purchase price, failure to pay when due— 
Cease and desist—Consent 


Respondent has consented to the issuance of an order requiring it to cease and desist from 
engaging in business under the Act without filing and maintaining the required 
bond, failing to pay, when due, the full purchase price of livestock, and issuing 
checks without maintaining sufficient funds. 


Peter V. Train, for Packers and Stockyards. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Greg Briggs, d/b/a Kemosabe Holsteins, 
violated the Act and the regulations issued thereunder (9 C.F.R.§ 201.1 
et seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 C.F.R. 
§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 

The complainant agrees to the entry of this decision. 





PACKERS AND STOCKYARDS ACT 
Cite as 39 A.D. 918 


FINDINGS OF FACT 


1. Greg Briggs, doing business as Kemosabe Holsteins, hereinafter re- 
ferred to as respondent, is an individual whose business mailing address 
is Box A, Gambier, Ohio 43022. 

2. Respondent is, and at all times material herein was, engaged in the 
business of buying and selling livestock in commerce for his own ac- 
count. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The respondent, Greg Briggs, individually or through any corporate or 
other device, in connection with his operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and regula- 
tions, without filing and maintaining a reasonable bond or its equivalent 
as required by the Act and regulations; 


2. Failing to pay, when due, the full purchase price of livestock; and 

3. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds to pay such checks or drafts on deposit 
in the bank account from which such checks or drafts are to be paid. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,015) 


In re JERRY G. RUSSELL. P&S Docket No. 5749. Decided July 8, 
1980. 


Market agency —Dealer—False or fraudulent representations—Forged live- 
stock contracts—Failure to pay when due—Insufficient funds checks— 
Cease and desist—Default 


Respondent is ordered to cease and desist from obtaining or attempting to obtain money or 
property from livestock buyers by false or fraudulent representations, making or 
causing to make forged contracts, concealing or attempting to conceal his inability 
to fulfill material terms of livestock contracts, taking possession of, or exercising 
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ownership interests over livestock where he has no legal rights, failing to pay, when 
due, the full purchase price of livestock, and issuing checks without maintaining 
sufficient funds. Respondent’s application for registration is denied. 


Jory M. Hochberg, for Packers and Stockyards. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISON AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint and Order to 
Show Cause filed by the Acting Deputy Administrator, Packers and 
Stockyards, AMS, United States Department of Agriculture, charging 
that the applicant/respondent has wilfully violated the Act and regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and Order to Show Cause and the Rules of 
Practice (7 CFR 1.130 et seq.) governing proceedings under the Act were 
served upon applicant/respondent by the Hearing Clerk by certified 
mail. Applicant/respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure 
to answer would constitute an admission of all the material allegations 
contained in the Complaint and Order to Show Cause. 

Applicant/respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in the 
Complaint and Order to Show Cause, which are admitted by appli- 
cant/respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Jerry G. Russell, d/b/a R & R Livestock, R & R Buyers, R&R 
Cattle Co., and Rainbow Ranch, hereinafter referred to as applicant/re- 
spondent Russell, is an individual whose current address is Federal Pris- 
on, Safford, Arizona 85546. 

(b) Applicant/respondent Russell was at all times material herein: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account, and buying livestock in commerce on a com- 
mission basis; and 
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(2) A dealer buying and selling livestock in commerce, and a mar- 
ket agency buying livestock in commerce on a commission basis, within 
the meaning of and subject to the provisions of the Act. 

2. (a) On or about the dates and in the transactions set forth in para- 
graph II of the Complaint and Order to Show Cause, in connection with 
his operations subject to the Act, applicant/respondent Russell fraudu- 
lently obtained money from livestock buyers in that: 

(1) Applicant/respondent Russell represented to such buyers that 
he owned or had arranged for the purchase of existing lots of livestock 
containing specified numbers of head; 

(2) Such representations were made for the purpose of inducing, 
and did in fact induce, such buyers to enter into contracts with, and 
make down payments of money to applicant/respondent Russell for the 
sale and future delivery of all or a portion of these existing lots of live- 
stock; and 

(3) Such representations whether oral or in writing were false and 
fraudulent when made. 

(b) In connection with the transactions set forth in paragraph II of 
the Complaint and Order to Show Cause, applicant/respondent Russell 
failed to either deliver the livestock to the named buyers or refund the 
down payments received in part payment therefor. 

(c) In connection with the transactions specified in paragraph II (c) 
of the Complaint and Order to Show Cause, applicant/respondent Rus- 
sell made or caused to be made forged contracts which purported to 
show that he had contracted for the purchase of livestock from certain 
named sellers when in fact these sellers had not entered into or signed 
these contracts, nor authorized any other person to place their names or 
purported signatures thereon. 

3. (a) On or about May 3, 1978, in connection with his operations sub- 
ject to the Act, applicant/respondent Russell contracted to sell an identi- 
fied lot of 1775 head of livestock to Ceres Land and Cattle Company 
(hereinafter Ceres) for future delivery. In connection with this transac- 
tion, applicant/respondent Russell accepted and deposited a down pay- 
ment of $44,375 from Ceres toward the purchase of these livestock. Not- 
withstanding this purported sale to Ceres, on or about July 25, 1978, ap- 
plicant/respondent Russell contracted to sell 1650 head from this same 
lot of livestock to Taurus Corp., accepting and depositing a down pay- 
ment of $57,750 from Taurus Corp. towards this purchase. 

(b) In connection with the transactions set forth above, applicant/re- 
spondent Russell failed to either deliver the livestock to Ceres or refund 
the down payment received from Ceres in part payment therefor. 

4. (a) On or about October 1, 1978, in connection with his operations 
subject to the Act, applicant/respondent Russell contracted to purchase 
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335 head of livestock from Hi-Country Cattle Company, and on or about 
October 2, 1978, applicant/respondent Russell agreed to sell 332 head of 
these same livestock to Reynolds Cattle Co. In connection with these 
transactions, applicant/respondent Russell accepted payment in the 
amount of $115,599.80 from Reynolds Cattle Co. for the 332 head and 
deposited such payment in his account, despite the fact that he had not 
paid Hi-Country Cattle Company for those cattle, nor acquired title of a 
right of possession to them. 

(b) In connection with the transactions set forth above, applicant/re- 
spondent Russell has failed to pay for, or return possession of the cattle 
to Hi-Country Cattle Co. 

5. (a) On or about August 28, 1978, in connection with his operations 
as a market agency, applicant/respondent Russell purchased two lots of 
livestock consisting of 1475 head and 1650 head, respectively, for sale to 
Platte Valley Feeders on a commission basis. Applicant/respondent Rus- 
sell had contracted on behalf of Platte Valley Feeders to purchase these 
livestock from Hat Ranch Land and Cattle Co. at a price of $62.00 per 
cwt. However, in order to induce Platte Valley Feeders to enter into 
these transactions and make down payments of $36,875 and $41,250 to 
him, applicant/respondent Russell fraudulently represented that the two 
lots of livestock had been or could be purchased for $58.50 per cwt. and 
$59.50 per cwt., respectively. Applicant/respondent Russell deposited 
the down payments made by Platte Valley Feeders in his own account 
and issued a check in part payment for the livestock to Hat Ranch Land 
and Cattle Co., which check was returned due to “uncollected funds,” 
causing Hat Ranch Land and Cattle Co. to cancel the contracts. 

(b) In connection with the transactions set forth above, applicant/re- 
spondent Russell made or caused to be made forged contracts purporting 
to show that he had contracted to purchase the livestock from Hat 
Ranch Land and Cattle Co. at prices which were lower than those which 
the actual contracts called for. 

(c) In connection with the transactions set forth above, applicant/re- 
spondent Russell has neither refunded the down payments received by 
him for the cattle nor fulfilled the terms of his contract with Platte Val- 
ley Feeders. 

6. On or about the dates and in the transactions set forth in paragraph 
VI of the Complaint and Order to Show Cause, in connection with his op- 
erations subject to the Act, applicant/respondent Russell did not have 
and maintain sufficient funds on deposit in the account upon which such 
checks or drafts were drawn. 

7. (a) On or about the dates and in the transactions set forth in para- 
graph VII of the Complaint and Order to Show Cause, and on or about 
the dates and in the transactions set forth in paragraph VI of the Com- 
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plaint and Order to Show Cause, in connection with his operations sub- 
ject to the Act, applicant/respondent Russell purchased livestock and 
failed to pay, when due, the full purchase price of such livestock. 
(b) As of January 1, 1980, there remained unpaid in excess of 
$500,000.00 for livestock purchased. 


CONCLUSIONS 


By reason of the facts found in Findings of Fact 2 through 7 herein, 
applicant/respondent Russell’s application for registration should be de- 
nied; and moreover, 

By reason of the facts found in Findings of Fact 2, 3, 4, 5 and 6, appli- 
cant/respondent Russell has wilfully violated section 312 (a) of the Act 
(7 U.S.C. 218 (a) ). 

By reason of the facts found in Finding of Fact 7 herein, applicant/re- 
spondent Russell has wilfully violated sections 312 (a) and 409 (a) of the 
Act (7 U.S.C. 213 (a) and 228 (a) ). 


ORDER 


Applicant/respondent Russell, his agents, employees and representa- 
tives, directly or through any corporate or other device, shall cease and 
desist from: 

1. Retaining money received as a down payment or partial payment 
for the sale of livestock and failing to deliver such livestock to the buyers 
entitled thereto; 

2. Misrepresenting the status of the title to livestock for the purpose 
of inducing buyers to enter into contracts and/or make down payments 
or partial payments of money for the purchase of such livestock; 

3. Making or causing to be made forged livestock contracts; 

4. Entering into agreements or contracts to sell the same livestock to 
more than one buyer; 

5. Accepting down payments or partial payments of money for the 
sale of livestock where applicant/respondent Russell is legally obligated 
to sell this same livestock to other buyers; 

6. Concealing or attempting to conceal from livestock buyers his ina- 
bility to fulfill the material terms of livestock contracts to which he is a 
party; 

7. Taking possession of, or exercising ownership interests over live- 
stock where applicant/respondent Russell has no legal rights thereto; 

8. Obtaining money or property or attempting to obtain money or 
property from livestock buyers by false or fraudulent representations; 

9. Failing to pay, when due, the full purchase price of livestock pur- 
chased; and 
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10. Issuing checks for livestock purchased without having and main- 
taining sufficient funds on deposit in the account on which such checks 
are drawn. 

Applicant/respondent Russell’s application for registration is denied. 
After three years from the effective date of this order, applicant/re- 
spondent Russell may again apply for registration to engage in activity 
subject to the Act, and such an application for registration will be recon- 
sidered in light of the circumstances existing at that time. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on August 17, 1980, and effective 
on August 23, 1980—Kd.] 


(No. 20,016) 


In re CATO LUNDT, JR. and JAY LUNDT. P & S Docket No. 
5445. Decided August 18, 1980. 
Modification of prior order 


Thomas M. Walsh, for Packers and Stockyards. 
Charles Rick Johnson, Gregory, S. Dak., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


SUPPLEMENTAL ORDER WITH 
RESPECT TO JAY LUNDT 


In this disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), a Consent 
Order with respect to respondent Jay Lundt was issued by Chief Admin- 
istrative Law Judge John A. Campbell on April 16, 1979, which pro- 
vided, in pertinent part: 


On July 21, 1975, Administrative Law Judge Dorothea A. Baker filed a Deci- 
sion and Order upon Admission of Facts by Reason of Default in a disci- 
plinary proceeding captioned In re Jay Lundt (P. & S. Docket No. 5093). Said 
Decision and Order became final on September 4, 1975, and provided, in 
part, that the respondent herein, Jay Lundt, be “suspended as a registrant 
under the Act for a period of sixty (60) days and thereafter until he demon- 
strates that he is no longer insolvent.” 
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It is hereby ordered that respondent Jay Lundt be suspended as a registrant 
under the Act for a specified period of 14 months commencing on the effec- 
tive date of this Order. Such suspension shall remain in effect beyond the 
specified 14-month period until such time as respondent Jay Lundt demon- 
strates that he is no longer insolvent as provided in the Decision and Order of 
July 21, 1975 (P. & S. Docket No. 5093). 


On July 2, 1980, respondent Jay Lundt filed a Petition* in this pro- 
ceeding requesting that the order of suspension, issued April 16, 1979, 
be modified to permit him to obtain employment with Robel Beef Pack- 
ers, St. Cloud, Minnesota, as a dealer to purchase livestock for slaughter 
only (employed packer buyer). Respondent represented in his Petition 
that he has complied with the order of suspension for the specified 14- 
month period, and is in need of the employment with Robel. 

Complainant has recommended that the suspension provision be modi- 
fied appropriately. Complainant has also recommended that the Order 
of April 16, 1979, remain in effect in all other respects. 

Accordingly, the suspension provision is hereby modified to provide 
that respondent is suspended as a registrant under the Act until he dem- 
onstrates that he is no longer insolvent; Provided, that this suspension 
shall not be construed to prohibit respondent Jay Lundt from operating 
subject to the Act in the capacity of a dealer buying livestock for slaugh- 
ter only, as an employee of Robel Beef Packers, St. Cloud, Minnesota. 

It is further ordered that if respondent Jay Lundt becomes an em- 
ployed livestock buyer for Robel Beef Packers, he shall register with the 
Secretary of Agriculture, in accordance with the requirements of the Act 
and regulations, as a dealer to purchase livestock for slaughter only, as 
an employee of Robel Beef Packers. Thereafter, respondent Jay Lundt 
shall report in writing to the Deputy Administrator, Packers and Stock- 
yards, AMS, Washington, D.C., the termination of his employment, or 
any change in the nature of his employment, with Robel Beef Packers 
within 10 days after such termination or change. 

Respondent Lundt has not yet demonstrated that he is no longer in- 
solvent, and, therefore, the Order of April 16, 1979, shall remain in ef- 
fect in all other respects. 

Copies hereof shall be served upon the parties. 


*The Petition is not of record in the Hearing Clerk’s file. [The original Petition has 
been placed in the official file—Ed.] 
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(No. 20,017) 


In re RICHARD L. HARDESTY and C. H. WHORLEY. P & S Docket No. 
5722. Decided August 22, 1980. 


Market agency—Shippers’ proceeds, misuse of—Insufficient funds 
checks—Net proceeds, failure to remit—Consent 


Respondent C. H. Whorley has consented to the issuance of an order requiring him to cease 
and desist from engaging in business under the Act without the required bond, fail- 
ing to deposit into and maintain properly his account for shippers proceeds, using 
shippers’ proceeds for unauthorized purposes, issuing insufficient funds consign- 
ment proceeds checks, and failing to remit net proceeds promptly. Respondent is 
suspended as a registrant under the Act for a period of 21 days and thereafter until 
he complies fully with the bonding requirements under the Act and regulations. 


Barbara S. Harris, for Packers and Stockyards. 
Respondent, prose. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION WITH RESPECT TO 
C.H. WHORLEY 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by an 
amended complaint filed by the Deputy Administrator, Packers and 
Stockyards, Agricultural Marketing Service, United States Department 
of Agriculture, alleging that the respondents wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

Respondent C.H. Whorley admits the jurisdictional allegations of 
paragraph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the remaining 
allegations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and such purpose 
only, to the entry of this decision. 

Respondents have demonstrated that their Custodial Account for 
Shippers’ Proceeds is in proper balance. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Richard L. Hardesty and C. H. Whorley, hereinafter referred to as 
respondents, were partners, d/b/a Fredericksburg Stock Yards Co., with 
their principal place of business located at Fredericksburg, Virginia. 
Their business mailing address was P. O. Box 235, Fredericksburg, Vir- 
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ginia 22401. Respondent Richard L. Hardesty’s present mailing address 
is 1415 Prince Edwards Street, Fredericksburg, Virginia 22401 and re- 
spondent C. H. Whorley’s present mailing address is Star Route, Box 
410, Buckingham, Virginia 23921. 

2. Respondents at all times material herein were: 

(a) Engaged in the business of conducting and operating the Fred- 
ericksburg Stock Yards Co., a stockyard posted under and subject to the 
provisions of the Act; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


Respondent C. H. Whorley having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent C. H. Whorley, in connection with his activities subject to 
the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations. 

2. (a) Failing to deposit in his custodial account for shippers’ proceeds 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ) an amount equal to the proceeds receivable from the 
sale of consigned livestock; and 

(b) Failing to maintain his custodial account for shippers’ proceeds 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42). 

3. Using funds received from the sale of consigned livestock for pur- 
poses other than the payment of lawful charges and the remittance of 
net proceeds to owners or consignors of livestock. 

4. Issuing checks to consignors in payment of the net proceeds due 
from the sale of livestock sold on a commission basis without having and 
maintaining sufficient funds on deposit and available in the bank ac- 
count upon which such checks are drawn to pay such checks when pre- 
sented. 

5. Failing to remit, when due, to consignors the net proceeds resulting 
from the sale of livestock sold on a commission basis. 
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Respondent C. H. Whorley is suspended as a registrant under the Act 
for a period of twenty-one (21) days and thereafter until he complies 
fully with the bonding requirements under the Act and the regulations. 
When respondent Whorley demonstrates that he is in compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating the suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on respondent Whorley. 

Copies of this decision shall be served upon the parties. 


(No. 20,018) 


In re SUPERIOR’S BRAND MEATS, INC. P & S Docket No. 5787. De- 
cided August 27, 1980. 


Packer—False or incorrect weights—Civil penalty—Consent 


Respondent has consented to the issuance of an order requiring it to cease and desist from 
weighing livestock at other than correct weights, issuing accounts of purchase or 
paying for livestock on the basis of such weights, failing to operate scales in accord- 
ance with the regulations and failing to settle and make payments for livestock pur- 
chased on actual hot carcass weights. Respondent is ordered to keep accurate rec- 
ords and memoranda in its business subject to the Act, and is assessed a civil penal- 
ty of $20,000. 


Allan Kahan, for Packers and Stockyards. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this order. 
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FINDINGS OF FACT 


1. Superior’s Brand Meats, Inc., hereinafter referred to as the re- 
spondent, is a corporation whose mailing address if P.O. Box 571, Mas- 
sillon, Ohio 44646. 

2. The respondent is now, and was at all times material herein, a 
packer, within the meaning of that term as defined in the Act, in that 
the respondent is now, and was at all times material herein, engaged in 
the business of: 

(a) Buying livestock in commerce for purposes of slaughter; and 
(b) Manufacturing and preparing meat and meat food products for 
sale or shipment in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to this decision, such decision will be entered. 


ORDER 


Respondent, Superior’s Brand Meats, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer, 
shall cease and desist from: 

1. Accounting to persons who have sold livestock to the respondent on 
a carcass weight or carcass grade and weight basis on the basis of inaccu- 
rate or incorrect weights. 

2. Paying sellers of livestock who have sold on a carcass weight or car- 
cass grade and weight basis on the basis of inaccurate and incorrect 
weights. 

3. Failing to settle and make payments for livestock purchased on a 
carcass grade and weight basis or carcass weight basis on actual hot car- 
cass weights. 

4. Weighing any livestock purchased on a carcass weight or carcass 
grade and weight basis after shrouding. 

5. Using an excess tare on livestock purchased on a carcass weight or 
carcass grade and weight basis. 

6. Failing to read the scale to the nearest minimum graduation for 
livestock purchased on a carcass weight or carcass grade and weight 
basis. 

7. Issuing, or causing to be issued, accounts of purchase which fail to 
show the accurate and correct weight of the livestock purchased. 

8. Failing to retain “kill sheets” for a period of two years from the kill 
date of the livestock slaughtered by them. 
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Respondent shall prepare and keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in its busi- 
ness as a packer subject to the Act including accounts of purchase which 
are complete in every detail, including weight, and kill sheets. 

Respondent is hereby assessed a civil penalty of twenty thousand dol- 
lars ($20,000.00), payable by certified or bank check made to the order 
of the Treasury of the United States. 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


(No. 20,019) 


In re HOWELL SALES COMPANY, d/b/a BLACKSTONE LIVESTOCK MARKET, 
ORANGE LIVESTOCK MARKET, PETERSBURG LIVESTOCK MARKET and 
SOUTHAMPTON LIVESTOCK SALES. P & S Docket No. 
5651. Decided July 11, 1980. 


Suspension terminated 


Decision by William J. Weber, Administrative Law Judge. 


SUPPLEMENTAL ORDER 


On April 8, 1980, an order was issued in the above-captioned matter 
which, inter alia, suspended the respondent “as a registrant under the 
Act until it demonstrates that the deficit in its custodial account for 
shippers’ proceeds has been eliminated.” Respondent has now demon- 
strated that the deficit in its custodial account for shippers’ proceeds has 
been eliminated and therefore 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued April 8, 1980 is hereby terminated. The order shall remain in full 
force and effect in all other respects. 
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(No. 20,020) 


In re HAROLD LIVESTOCK COMMISSION COMPANY, INC. P & S Docket 
No. 5029. Decided July 23, 1980. 


DISMISSAL 


Decision by John G. Liebert, Administrative Law Judge. 


On July 22, 1980, Complainant moved to dismiss proceedings against 
Respondent Harold Livestock Commission Company, Inc., for the reason 
that further proceedings against Respondent is not warranted. Accord- 
ingly, Complainant’s motion to dismiss proceedings against Respondent 
is granted. 


(No. 20,021) 


In re ATLAS PACKING Co., CHINO VALLEY MEAT PACKING CO., and IDEAL 
MEAT PACKING Co. P & S Docket No. 5056. Decided July 25, 
1980. 


DISMISSAL 
Decision by John G. Liebert, Administrative Law Judge. 


On July 22, 1980, Complainant moved to dismiss proceedings against 
Respondents Atlas Packing Co. and Chino Valley Meat Packing Co., Inc., 
for the reason that further proceedings against these Respondents are 
not warranted. Accordingly, Complainant’s motion to dismiss proceed- 
ings against these two Respondents is granted. 

It is noted that proceeding against Ideal Meat Packing Co. has been re- 
solved by issuance of a consent order on April 16, 1975. 


REPARATION PROCEEDINGS 
(No. 20,022) 


PETER LANG v. CECIL METTER d/b/a LANCASTER SALES YARD. P&S 
Docket No. 5699. Decided July 17, 1980. 


Failure to provide reasonable stockyard services—Liable for market value 


Where respondent failed to furnish reasonable stockyards services with respect to safe- 
guarding complainant’s cattle while in its possession, respondent is liable to com- 
plainant for the market value of said cattle at the time the cattle were stolen from 
respondent’s stockyard. 
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James E. Andrews, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
as amended (7 U.S.C. 181 et seq.), in which complainant seeks repara- 
tion in the total sum of $150.00, alleging that a calf worth that amount 
disappeared while in respondent’s custody. 

A copy of the complaint and a copy of the investigation report pre- 
pared by the Packers and Stockyards — AMS of this Department and 
filed in this proceeding pursuant to section 202.104 (c) of the rules of 
practice (9 CFR § 202.104 (c) ) were served on respondent on July 25, 
1979. A copy of the investigation report was served on complainant on 
July 24, 1979. 

Respondent filed an answer in which he requested an oral hearing. 

An oral hearing was held in Mission Hills, California on March 25, 
1980, before James FE. Andrews of the Office of the General Counsel of 
this Department. Complainant, respondent and two witnesses testified. 


FINDINGS OF FACT 


1. Complainant, an individual, at all times material herein resided in 
Beverly Hills, California. 

2. Respondent, an individual, at all times material herein was doing 
business as Lancaster Sales Yard, with his principal place of business lo- 
cated at Lancaster, California, and was engaged in business as a market 
agency buying and selling livestock on commission, operating on Lancas- 
ter Sales Yard, a posted stockyard subject to the Act, and as a dealer 
buying and selling livestock in commerce for his own account, and so 
registered with the Secretary of Agriculture under the Act. 

3. On April 21, 1979, complainant, through his agent, Bud Blake, 
consigned a cow and calf to respondent for sale as one unit on a commis- 
sion basis. 

4. Blake was dissatisfied with the amount of the high bid on the cow 
and calf unit at the sale. He opted not to sell the animals at the bid price, 
and informed respondent that he would hold them over at the stockyard 
until the following week’s sale. 

5. Following that sale the cow and calf remained at respondent’s 
stockyard. They were kept in a lock steel corral along with other live- 
stock, and were fed and watered by respondent. Respondent charged 
complainant 50 cents per head for each day his animals were held over. 
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6. On Friday morning, April 27, 1979, the calf was found to be miss- 
ing from respondent’s stockyard. 

7. Complainant has not been paid for the calf. The market value of the 
calf on April 26, 1979, was $150.00. 

8. The complaint was filed within 90 days of the accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


It is undisputed that the subject calf was stolen on the night of April 
26, 1979, from a locked corral at respondent’s stockyard. Respondent 
testified that it would have been possible to lift it over the fence there. 

Respondent contends that he has no liability in the matter. He admits 
that he has a practice of allowing individuals to leave livestock at the 
stockyard from one week’s sale to the next, but contends that he only 
charges for feeding the livestock, not caring for them, and that the 
people who leave livestock at the stockyard beyond the sale day under- 
stand that they alone are responsible for their losses. 

The Act requires stockyard owners to furnish reasonable stockyard 
services. One of the required services is the adoption of such measures as 
will reasonably safeguard animals in the custody of the stockyard owner. 
McNulty Cattle Co. v. Union Stockyards Co., 31 A.D. 717 (1972); C. O. 
Scott v. Florence Trading Post, 30 A.D. 881 (1971). This duty applies 
during nonbusiness as well as during business hours. C. O. Scott v. Flor- 
ence Trading Post, supra; Mellinger v. Union Stock Yards Co., 27 A.D. 
1503 (1968); John Clay & Co. v. Fort Worth Stockyards Co., 21 A.D. 871 
(1962). 

Animals yarded in stockyard pens during nonbusiness hours are 
deemed to be in the custody of the stockyard owner, and it is incumbent 
upon such owner to see that they remain there. Respondent has not es- 
tablished any circumstances over which he had no control, or which he 
could not foresee, as the cause of the disappearance. Moreover, it ap- 
pears that scant measures were taken by respondent to protect the ani- 
mals in the stockyard during the night hours, respondent having oper- 
ated under the assumption that he was not responsible for safeguarding 
animals except on sale days. See C. O. Scott v. Florence Trading Post, 
supra. 

Respondent’s testimony included a statement to the effect that there 
were signs at the stockyard giving notice that respondent was not re- 
sponsible for stolen property, and a statement that persons who leave 
livestock at the stockyard are told by respondent or his agents that re- 
spondent is not responsible for losses. However, a stockyard owner can- 
not, by the publication of a rule, limit or impair his duty to furnish stock- 
yard services under the Act. Mellinger v. Union Stock Yards Co., supra. 
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As we held in R. J. Alvey v. Bourbon, 32 A.D. 1578 (1978), “The law im- 
poses the responsibility on a stockyard owner, and also provides for the 
imposition of charges to compensate the stockyard owner for carrying 
out such responsibilities.” 

Under all circumstances it must be concluded that respondent failed to 
furnish reasonable stockyard services as required by section 307 of the 
Act (7 U.S.C. 208), and accordingly is liable to the complainant for the 
market value of complainant’s calf at the time of its disappearance. See 
McNulty Cattle Co. v. Union Stockyards Co., supra. 

In his report of the apparent theft to the Sheriff's Department re- 
spondent indicated that the calf was worth $125.00. He testified that he 
used that figure because the calf was stunted and that if it had been a 
“number one” calf it would have been worth $150.00. Blake testified 
that he did not agree with the testimony about the calf being stunted. 
Both complainant and Blake estimated that the calf was worth $150.00. 
Clearly complainant and Blake were more familiar with the subject calf 
than respondent, and thus their recollections of its size and condition are 
more apt to be accurate that respondent’s. Consequently, we find that 
the calf had a market value of $150.00 at the time it disappeared. 

This decision and order is the same as a decision and order by the Sec- 
retary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210). 

Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one year of 
the date of this order file in the District Court of the United States for 
the District in which he resides or in which is located the principal place 
of business of the respondent, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which he claims damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 


*It is requested that copies of all pleadings filed by any party in any such suit be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that, if 
the construction of the Act or the jurisdiction to issue this order becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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for costs at any subsequent stage of the proceedings unless they accrue 
upon his appeal. That section further provides that if the petitioner fi- 
nally prevails, he shall be allowed a reasonable attorney's fee to be taxed 
and collected as a part of the costs of the suit. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517, July 14, 1978. 

On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). 


ORDER 


Within 30 days from the date of this order, respondent Cecil Metter 
shall pay to complainant Peter Lang as reparation the sum of $150.00, 
with interest thereon at the rate of 13 percent per annum from June 1, 
1979, until paid. 

Copies hereof shall be served upon the parties. 


REPARATION PROCEEDINGS 


(No. 20,023) 


Hop! AGRICULTURAL IMPROVEMENT ASSOCIATION v. JIM NOLAND and 
JERRY NOLAND d/b/a NOLAND ENTERPRISES, TEXHOMA LIVE- 
STOCK COMMISSION Co., INC., and DOYLE HATCH. P&S Docket 
No. 5526. Decided August 4,1980. 


Partners—Failure to pay—Insufficient funds check—Consignment 
—Unjust practices—Reparation awarded 


Where respondent’s Jim Noland and Jerry Noland, considered partners under the Act, 
failed to pay complainant for livestock purchased by issuing a check in payment 
without maintaining sufficient funds, and stopping payment of such check while 
consigning the cattle for sale on commission. Such practices are found to be unjust 
and in violation of the Act. Respondent’s Jim Noland and Jerry Noland are liable to 
complainant for reparation in the amount of $53,652.70 with interest. The com- 
plaint against Texhoma Livestock Commission Co., Inc., and Doyle Hatch are here- 
by dismissed. 


James E. Andrews, Presiding Officer. 
G. Richard Hill, Salt Lake City, Utah, for complainant. 
Ronald D. Nickum, Amarillo, Tex., for Texhoma Livestock Commission Co., Inc. 
Alexander Russin, Holbrook, Ariz., for Doyle Hatch. 
Robert H. Loofbourrow, Boise City, Okla., for Jim Noland and Jerry Noland. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by a complaint filed 
on January 3, 1977, in which the complainant claimed $67,065.88 as 
reparation, alleging in substance that, at complainant’s annual cattle 
sale held at Second Mesa, Arizona, on October 1, 1976, cattle were pur- 
chased by respondent Jerry Noland on bids submitted by respondent 
Hatch, that the cattle were purportedly paid for with a check signed by 
respondent Jim Noland on which payment was later stopped, and that 
the cattle were shipped to respondent Texhoma Livestock Commission 
Co., Inc. (Texhoma Livestock), which sold them and paid the proceeds to 
respondent Jerry Noland with knowledge that payment had been 
stopped on that check. 

Copies of the complaint and the investigation report prepared by the 
Packers and Stockyards — AMS of this Department and filed in this pro- 
ceeding pursuant to the rules of practice were served on respondent 
Hatch on October 7, 1977, respondent Texhoma Livestock on October 
11, 1977, and respondents Jim Noland and Jerry Noland on October 17, 
1977. A copy of the investigation report was served on complainant on 
October 11, 1977. 

Respondent Jerry Noland filed an answer in which he in substance ad- 
mitted indebtedness to complainant in the sum of $53,652.70 and stated 
that he was then incarcerated on a conviction arising out of the transac- 
tions in dispute. 

Respondent Jim Noland filed an answer in which he in substance ad- 
mitted that he signed his name to certain blank check forms and gave 
them to his son Jerry Noland, and denied that he had any personal 
knowledge of the facts of Jerry Noland’s transaction with complainant, 
or personally received any funds from the sale of the cattle involved. 

Respondent Texhoma Livestock filed an answer alleging in substance 
that, after it had sold the cattle in question, it was suspicious of respond- 
ent Jerry Noland and made a good faith effort to contact complainant 
about him without success, that Noland presented a bill of sale, brand in- 
spection certificates, and health inspection certificates covering the cat- 
tle in question and demanded the proceeds of sale, and that consequent- 
ly Texhoma Livestock had no choice but to remit the proceeds to him. 
That respondent requested an oral hearing. 

Respondent Hatch filed an answer in which he in substance admitted 
that he submitted bids for respondent Jerry Noland for the cattle in 
question, and denied any connection with the issuance of checks, stop- 
ping of payment, or any fraud on complainant. Hatch also in substance 
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denied that he was a person subject to the reparation provisions of the 
Act. 

Respondent Texhoma Livestock filed a motion to dismiss the com- 
plaint in view of the pendency of a court proceeding on the same cause of 
action. The motion was denied, properly, we find. 

An oral hearing was held on June 5 and 6, 1979, in Phoenix, Arizona, 
before James E. Andrews of the Office of the General Counsel of this De- 
partment. Complainant was represented by G. Richard Hill, Esq., Salt 
Lake City, Utah. Respondent Texhoma Livestock was represented by 
Ronald D. Nickum, Esq., Amarillo, Texas. Respondent Doyle Hatch was 
represented by Alexander Russin, Esq., Holbrook, Arizona. Robert H. 
Loofbourrow, Esq., Boise City, Oklahoma, had entered an appearance on 
behalf of the respondents Noland; however, at the hearing, respondent 
Jerry Noland appeared without counsel, and respondent Jim Noland did 
not appear and was not represented by counsel. Five witnesses and re- 
spondents Jerry Noland and Hatch testified at the hearing and sixteen 
exhibits were introduced into evidence. Briefs were filed on behalf of 
complainant, respondent Texhoma Livestock, and respondent Hatch. 

With its brief, complainant filed an amended complaint in which the 
amount claimed was stated as “53,652.70 plus costs and interest.” This 
Department does not assess costs in such proceedings. 


FINDINGS OF FACT 


1. Complainant Hopi Agricultural Improvement Association at all 
times material herein was an unincorporated association of three other 
associations of Hopi Livestock growers having its principal place of busi- 
ness on the Hopi Reservation in Arizona. 

2. Respondents Jerry Noland, Amarillo, Texas, and Jim Noland, Tex- 
homa, Oklahoma, at all times material herein were doing business as No- 
land Enterprises, and were engaged in business as dealers buying and 
selling livestock in commerce for their own account. Jim Noland is Jerry 
Noland’s father. 

3. Respondent Texhoma Livestock, a corporation with its principal 
place of business at Texhoma, Oklahoma, at all times material herein 
was engaged in business as a market agency buying and selling livestock 
on a commission basis, and as a dealer buying and selling livestock for its 
own account, in commerce, operating on a posted stockyard of the same 
name subject to the Act, and so registered with the Secretary of Agricul- 
ture under the Act. 

4. Respondent Doyle Hatch, Sun Valley, Arizona, at all times material 
herein was engaged in business as a dealer buying and selling livestock 
in commerce for his own account, and as a market agency buying live- 
stock in commerce on commission, and doing business as Hatch Live- 
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stock Company. He later registered in said capacities with the Secretary 
of Agriculture under the Act. 

5. On October 1, 1976, respondent Jerry Noland and respondent 
Hatch attended complainant’s annual cattle sale. They registered 
separately prior to the start. Jerry Noland registered as Jim Noland, 
representing Noland Enterprises. During the sale, Noland and Hatch sat 
together and Hatch entered bids for Noland. 

6. At complainant’s sale, there were sold a total of 407 head of cattle 
for a total of $53,652.70 on bids entered by Hatch for Noland. In pur- 
ported payment for the cattle, respondent Jerry Noland issued a check 
signed previously by respondent Jim Noland, who did not attend the 
sale. The cattle were shipped to Texhoma, Oklahoma, and were con- 
signed for sale at respondent Texhoma Livestock. 

7. On October 5 or 6, respondent Jim Noland ordered payment 
stopped on various checks which he had signed and which had been 
passed by respondent Jerry Noland in connection with livestock dealer 
operations in Arizona. One of them was the $53,652.70 check issued to 
complainant on October 1. Another was a check issued to respondent 
Hatch on October 2 in purported payment for certain horses, housing 
and feeding certain livestock, and trucking certain livestock. Another 
was a check issued on September 29 at a livestock sale in Leupp, Ari- 
zona, in purported payment for 410 head of livestock. 

8. On October 7, respondent Texhoma Livestock sold 803 head of cat- 
tle consigned by the Nolands. The total included cattle purchased at the 
sale in Leupp, and cattle purchased at complainant’s sale. The amount of 
the net proceeds was $104,308.18. 

9. Following the October 7 sale respondent Texhoma Livestock issued 
a check drawn on its custodial account for shippers’ proceeds in the 
amount of $104,308.18 payable to Noland Enterprises. Lloyd Goodner, 
manager of Texhoma Livestock, since there were several persons present 
in his office making claims against the Nolands, asked that the check be 
turned over to the president of the bank where the Nolands did business, 
who was summoned and came to Goodner’s office. Jim Noland then en- 
dorsed the check and gave it to the banker, who took the check to the 
bank and returned later with four money orders, which he issued, as fol- 
lows: 


Payee Amount 
Joe Rowley (Leupp cattle) $47,198.62 
Claude Wingfield (trucking) 3,266.00 
Doyle Hatch 3,150.50 
Jerry Noland 50,693.06 


$104,308.18 
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10. Complainant has not received payment for the 407 head of cattle 
purchased on October 1, 1976. 

11. The complainant was filed within 90 days of the accrual of the 
cause of action alleged therein against the respondents Noland. 


CONCLUSIONS 


Respondent Jerry Noland testified (Tr. 150 et seq.) as follows. A few 
days before the transactions in dispute herein, he and his father, re- 
spondent Jim Noland, agreed that they would buy livestock outside 
Oklahoma with checks drawn on insufficient funds, sell the livestock in 
Oklahoma, and deposit the proceeds of sale in the account on which the 
checks were drawn, in the hope of covering the checks. They chose “No- 
land Enterprises” as the name under which to do this business. They dis- 
cussed this with an officer of a bank who agreed that, when such a check 
reached his bank for payment, he would hold it for 48 hours. Respondent 
Jim Noland was notified of the hearing but was not subpoenaed as a wit- 
ness, and he did not appear or testify. The banker and his bank were not 
parties, he was not notified of the hearing or subpoenaed to testify, and 
he did not appear or testify. 

It is undisputed that Jim Noland at or about the same time signed a 
few pre-printed check blanks on his account at that bank and gave them 
to Jerry Noland with no amount filled-in on them. Jerry Noland testi- 
fied that the signed check blanks were given to him under the above- 
stated arrangement and that he then went to Arizona to buy livestock 
with them. He first bought at Apache Springs, Arizona. He next bought 
at Leupp, Arizona, and then on October 1, 1976, he bought the livestock 
involved herein. 

It is further undisputed that the animals bought at Apache Springs 
were transported to Texhoma, Oklahoma, and sold on September 30; the 
net proceeds of sale was $12,729.89; the next day, October 1, when Jer- 
ry Noland was in Arizona, Jim Noland in Texhoma opened a new ac- 
count in the same bank in the name of “Noland Enterprises” in which he 
deposited the $12,729.89 proceeds of sale of the Apache Springs live- 
stock. 

Thus the record clearly shows that respondents Jim Noland and Jerry 
Noland intended to engage in business as partners as a livestock dealer 
in commerce, and intended the purchase from the complainant on Octo- 
ber 1 to be, not an isolated transaction, but a part of a continuing busi- 
ness enterprise. Thus, we hold that, at the times material herein, they 
were both engaged in business as partners, as a dealer as defined in the 
Act and thus subject to the reparation provisions thereof. See Faber v. 
Nolan, 35 A.D. 1849 (1976) and cases cited therein at 1854. 

Respondent Jerry Noland testified (Tr. 151), “I assumed that he 
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didn’t,” when asked whether his father had sufficient funds in his ac- 
count to cover the check he gave to complainant on October 1, on which 
payment was stopped later. He also testified (Tr. 181), “I doubt it,” when 
asked whether the balance in that account was then more than a thou- 
sand dollars. There was no other evidence as to whether that check was 
then covered or drawn on insufficient funds. We believe that this testi- 
mony, with the above-described testimony about the arrangements be- 
tween the Nolands and with their banker, establishes that the check was 
drawn on insufficient funds. We have held before that obtaining live- 
stock by use of such a check constitutes an unjust practice within the 
meaning of the Act. Nuel Hill v. W. C. White, 32 A.D. 440 (1973) and 
cases cited therein. See also Mid-States Livestock, 37 A.D. 547 at 550-1 
and 561 et seq. (1977), aff'd. sub nom Dale Van Wyk v. Bergland, 570 
F.2d 701, 37 A.D. 171 (8th Cir., 1978). See also Faxon v. Central and 
Reiser, 32 A.D. 136 (1973); C.J.S., Joint Adventures §§ 1, 2, 3, 13; and 
L. W. Gardner Co. v. Chlarson et al., 27 A.D. 1495 (1968). 

It is further undisputed that respondent Jerry Noland and respondent 
Hatch met for the first time a few days before complainant’s sale of 
October 1, 1976. Hatch had previously planned to attend that sale and 
see whether he wanted to make any purchases for himself, and Noland 
accompanied him there. They had no prior arrangement for Hatch to be 
compensated. They arrived at the sale together. They filled out separate 
printed registration forms for complainant. At the auction, they sat to- 
gether and Hatch made bids for the Nolands. A total of 407 head for a 
total of $53,652.70 were sold on such bids. 

It is further undisputed that respondent Jerry Noland caused the cat- 
tle so purchased at complainant’s sale to be transported to Texhoma and 
consigned to respondent Texhoma Livestock for sale on commission. 

It is further undisputed that respondent Hatch received a Noland 
check in payment for certain horses, and for his housing and feeding 
some cattle between their purchase by the Nolands in Arizona and their 
movement to Texhoma, and for his trucking some cattle. The cattle he 
housed and fed and the cattle he trucked may or may not have been pur- 
chased at complainant’s sale. Payment was stopped on that check and, 
upon his learning of this, he did not notify complainant but went to Tex- 
homa to protect his own interest. 

It is further undisputed that on Thursday, October 7, 1976, respond- 
ent Texhoma Livestock sold animals consigned by the Nolands, that 
those animals included the animals purchased at complainant’s sale on 
October 1 plus other animals purchased elsewhere, and that a meeting 
took place that evening at the place of business of that respondent about 
the distribution of the proceeds. Present at that meeting were respond- 
ent Jerry Noland, respondent Hatch, and certain others who had re- 
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ceived Noland checks on which payment had been stopped, and had trav- 
eled to Texhoma to protect their own interests. No one was present to 
represent complainant. Lloyd Goodner, part owner, manager and presi- 
dent of respondent Texhoma Livestock, had been told by respondent Jer- 
ry Noland that payment had been stopped on the check given in pay- 
ment for some of the livestock which Texhoma Livestock had sold for 
him that day, but had also been told by Jerry Noland that he had failed 
to receive all the livestock purchased with that check. 

Some discussion is necessary, about the evidence in the record respect- 
ing what else Goodner knew about the Nolands. 

Hatch testified as follows. He and Goodner talked by phone on either 
the evening of October 5 or the morning of October 6. Hatch had 
learned, by a message left at his home by one Settle, while he (Hatch) 
was away from home, that the Nolands had stopped payment on the 
check issued to him. Settle had introduced Hatch and Jerry Noland 
shortly before. Upon receiving that message, Hatch phoned Settle at 
Goodner’s office and talked first to Settle and then to Goodner. Hatch’s 
affidavit shows the following: 


The following week [after the sale of October 1, 1976] I was in Durango, 
Colorado loading out some cattle I had on pasture and I received a phone call 
from Howard Suttle (sic) and Lloyd Goodner. They told me that Noland did 
not have any money. I asked them where the cattle were and was told that 
they were right there in the yards at Texhoma Livestock Commission Co. I 
told Lloyd Goodner that he had better contact the Hopi’s and tell them so 
that they could protect their cattle. He said that he was going to and was go- 
ing to see that the money from the sale of the cattle got to the right people. 
He asked me to keep things quiet and not cause a big stink. * * * 


Hatch testified at the oral hearing as follows: 


Q. [Tr. 195 et seg.] Now, what were the circumstances under which you 
found out that this check for $3,150 * * * initially given to you was—the 
payment thereon was stopped? 


I don’t remember the exact—I was in Colorado, up in Durango, Colorado, 
and I called my wife— 


Any particular reason or— 


—and she told me that the check had been stopped. And I believe that 
Howard Settle had called her. Now, I don’t know whether the check had 
come back. I don’t recall now whether the check had come back at that 
time or it seemed to me like she said that Howard Settle had called and 
said they had stopped payment on those checks. 


When you say those checks, just your check or other checks? Did you 
have any information in regard to that? 


No, I didn’t know anything about the other checks. She told me my check 
had been—the payment had been stopped on the check. 
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This is something that Settle told her? This is as a result of information 
that Settle gave to her? 

I believe so. The way I recall, yes, I think— 

What did you do after that? 


At the same time she told me that I was to call Texhoma, that Howard 


Settle wanted me to call him at Texhoma Livestock Company, which I 
did. 


xe * 


And would you tell us just what that conversation consisted of? 


Mr. Settle told me that Noland Enterprises didn’t have any money and 
that they had stopped payment on the checks and I— 


What check? Did he refer to what checks he had stopped payment on? 


I don’t know what checks Mr. Noland had wrote. I don’t know what all 
checks that involved. I didn’t hold his hand while he wrote those checks. 


Settle told you what, that a number—you use the word checks, plural, 
that payment had been stopped on them by Noland Enterprises. 

I know he told me they didn’t have any money. Now, that’s—my wife had 
already told me the check had been stopped. I knew. 


You were just talking to Mr. Settle. What happened after that? 

I talked to Mr. Goodner. 

Where was he at? 

He was at the same place. He was with—he was in the—they was in the 


office together, Mr. Settle and Mr. Goodner, I suppose. 


xk * 


What conversation did you have with Mr. Goodner? 


I told Mr. Goodner that he had better get ahold of somebody and get that 
money in the right place and told him about the Hopi people and they 
had quite a bit of money involved in the deal, and better get on the ball 
and do something. And he said that’s what we’re working on. He said we 
intend to do that. And I said boy, be sure that we do it because if that’s 
the case why you'd better hold that money or the cattle or something 


x ee * 


ee * 


[Tr. 225] Now, when you talked to Lloyd Goodner in that conversation 
which you previously testified about, did he make any statements to you 
at all to the effect at that time that Noland or Noland Enterprises had in- 
sufficient funds to pay for the cattle? 


Yes, I believe so. Yes. 
Could you briefly describe those statements, to the best of your recollec- 
tion? 


Well, I told him that we needed to get on the ball and get those cattle 
held or something to take care of the people that Jerry—I had bought the 
cattle from. And he assured me that they were trying to that. 
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Is it clear in your own mind, recalling this telephone conversation, that 
Lloyd Goodner knew that or at least stated that Noland Enterprises 
didn’t have the money to pay for the Hopi cattle? 


No, he didn’t. They told me the checks had been stopped. And I don’t 
know as he said they didn’t have the money. But they said stopped pay- 
ment on the checks. 


** * 


[Tr. 243] Mr. Goodner asked me on the phone—said that they was go- 
ing—told me that they was going to try to get that money handled. They 
was going to get the money in the right place. They were working on it 
and was going to get people there to help them do it and that he would 
appreciate, you know, they thought it would make their sale go a lot bet- 
ter and everything if he—if I let them handle it and not cause alarm for 
them. 


Goodner testified (Tr. 71, 102-3) that he did not recall such a phone call. 
He also testified (Tr. 105): 


Q. And did Jim Noland ever tell you at any time that there weren’t suffi- 
cient funds to cover that check in Noland’s account? 

A. No,sir. 

A. Did he—all right. Did Noland ever tell you that he didn’t have sufficient 
funds to cover the check? 

A. No, sir. 

Q. Atany time? 

A. No, sir. 


The record contains no testimony, affidavit, or statement of Settle; he 
was not a party, and no subpoena for him was requested. 

The record thus is less than clear about whether there was any state- 
ment in such a phone call that the Nolands had no money, and the record 
does not show at all whether Goodner at that time knew of any factual 
basis for such a statement, other than that payment had been stopped on 
one or more of the Nolands’ checks. 

There is nothing in the record to show that Goodner knew, the evening 
of October 7 when he remitted the proceeds of the sale that day at Tex- 
homa Livestock, that the Nolands had not realized enough on that sale to 
cover the check issued to complainant as well as the others they had is- 
sued, or that the Nolands would not pay complainant if they received the 
proceeds of that sale. 

As Goodner knew, the Nolands had the usual sort of documents indi- 
cating ownership of the cattle. 

Complainant relies heavily on the regulations which deal with market 
agency remission of proceeds of sale of consigned livestock, and particu- 
larly on section 201.39 reading in pertinent part as follows: 
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(a) No market agency * * * shall * * * pay the net proceeds or any part there- 
of, arising from the sale of livestock * * * consigned to it for sale, to any per- 
son other than the consignor or shipper of such livestock * * * unless (1) such 
market agency * * * has reason to believe that such person is the owner of 
the livestock * * * * 


and section 201.43 reading in pertinent part as follows: 


(a) Market agencies * * * to make prompt accounting and transmittal of net 
proceeds. Each market agency shall, before the close of the next business day 
following the sale of any livestock consigned to it for sale, transmit or deliver 
to the consignor or shipper of the livestock, or his duly authorized agent, in 
the absence of any knowledge that any other person, or persons, has any 
interest in the livestock, the net proceeds received from the sale and a true 
written account of such sale * *** 


Complainant contends that respondent Texhoma Livestock had an obli- 
gation, given that Goodner knew the evening of the sale on October 7, to 
delay payment of the proceeds for the maximum time permitted under 
those provisions, so as to allow additional time to contact complainant 
and ascertain whether it had a rightful claim against such proceeds. Jo- 
seph Laban, complainant’s sale manager, testified that he learned that 
the Noland check received by complainant would not be paid, and at- 
tempted to phone respondent Texhoma Livestock about the matter, 
within that time. 

For holding respondent Texhoma Livestock to such an obligation, this 
record is not sufficient. Compare the facts known to respondent Jackson 
when he permitted respondent Blankenship to remove cattle from the 
Sunset market in Groseclose v. Jackson et al., 26 A.D. 1167 (1967). See 
also the discussion of liability of respondent Nevada Livestock Commis- 
sion Company in Phillips v. Bruce et al., 29 A.D. 1027 (1970). 

As for the above-quoted regulations, we believe that they are more- 
properly read, if a market agency has sold consigned livestock, to forbid 
it to pay the proceeds to someone other than the consignor or shipper, in 
this case the Nolands, and to require it to pay the proceeds to the con- 
signor or shipper, and to specify circumstances under which that 
prohibition and that requirement would not apply. Those regulations do 
not require payment of proceeds to someone other than the consignor or 
shipper. If such a requirement arises, it is not under those regulations 
but under the provisions of the Act dealing with stockyard services and 
unjust practices, as in Groseclose, supra. 

The initial written complaint was filed on January 3, 1977, more than 
90 days after October 1, 1976, the date of complainant’s sale in question. 
We have previously held that we may entertain a reparation complaint 
filed more than 90 days after the transaction in dispute where the delay 
in bringing action was caused by the defendant’s fraud or wrongful act. 
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Perlin Packing & Co. v. Harold Shannon & Co., 23 A.D. 453 (1964); see 
also Glus v. Brooklyn Eastern Terminal, 359 U.S. 231. 

We believe it to be correct to conclude that the action of the Nolands, 
their arrangements in Texhoma in late September of 1976, and Jerry 
Noland’s purchase at complainant’s sale on October 1, 1976, was fraudu- 
lent. Even if the cattle which they purchased at complainant’s sale had 
brought a profit and their check to complainant had been covered, the 
sellers would have been subject to the risk of loss for a time, without 
their knowledge or consent or any prospect of sharing in the profit. Such 
action is not only unfair to sellers, and wrongful, it is deceitful. The No- 
lands concealed the facts from complainant for a time by the passing of 
that check. On that basis the 90 day period of limitations did not begin 
to run on complainant’s cause of action against the Nolands based on the 
events of October 1, 1976 until complainant either knew or should have 
known the facts the Nolands concealed from it. Perlin, supra. Glus, 
supra. It is undisputed that the date when complainant first learned that 
that check would not be paid was October 8, a week after it was passed 
and within 90 days of the date when the complaint was filed. 

There is no evidence that respondent Hatch, on October 1, 1976, when 
he bid for the Nolands at complainant’s sale, knew that they would not 
pay complainant for the livestock as usual, or otherwise had any knowl- 
edge of or part in their fraud. Thus, the complaint having been filed 
more than 90 days after October 1, we do not reach the question whether 
Hatch might have been liable for his actions on that date. 

Complainant contended that Hatch’s failure to notify complainant 
when he heard that the Nolands were without funds was a breach of du- 
ty to complainant for which he should be held liable. Complainant does 
not cite any legal basis for this, other than authority for holding Hatch 
liable for the purchase price on the basis of his bids on October 1 if the 
complaint had been timely filed as to him, and we do not know any. Also, 
the record does not show that, when Hatch was finally paid on October 
7, he was necessarily paid from proceeds of sale of the cattle in question. 
The cattle sold that day at Texhoma included cattle purchased elsewhere 
as well as cattle purchased on October 1 at complainant’s sale. Further, 
what Hatch received was not, so far as the record shows, paid to him as 
any dividend of the proceeds of the Nolands’ fraud on the complainant, 
but as payment for certain horses, and for housing, feeding, and truck- 
ing livestock which may or may not have been livestock purchased from 
complainant. We are without any basis for holding Hatch liable to com- 
plainant for his actions subsequent to October 1, within 90 days of the 
filing date of the complaint. 

It is undisputed that complainant was not the seller of the cattle in 
question. On that basis, respondent Hatch in his brief made an issue 
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whether complainant had standing to recover herein. Complainant con- 
tended that it was acting herein as agent for members of the Hopi Tribe 
who were the sellers. Complainant’s witnesses testified in substance that 
complainant is an unincorporated association of four others which in 
turn are unincorporated associations of members of the Hopi Tribe, that 
complainant has conducted cattle sales for members of that Tribe such 
as the sale involved herein annually for some years, that in such sales 
tribe members consign cattle to complainant, complainant sells the cat- 
tle without disclosing to the buyer the name of the seller, complainant 
receives the proceeds and, after deduction of expenses and commissions 
for the person who pursuant to written contract with complainant 
manages such sales, complainant remits the net proceeds to the seller. 
Such testimony was credible and was not contradicted. Notwithstanding 
that complainant was not the seller of the cattle, we think that com- 
plainant is entitled to collect the price of cattle sold on behalf of its 
consignors. Driver v. Clark, 33 A.D. 670 (1974); 12 Am. Jur. 2d 832, 
Brokers § 79; 3 Am. Jur. 2d. 665, Agency § 305. 

As previously stated, at the times material herein respondents Noland 
were together a dealer as defined in the Act. The Secretary has jurisdic- 
tion to issue a reparation order against a dealer. (This was not changed 
by the 1976 amendment of the Act.) Sections 308 and 309 of the Act (7 
U.S.C. 209, 210) provide in pertinent part as follows: 


Sec. 308. (a) If any person subject to this Act violates any of the provisions of 
this Act, or of any order of the Secretary under this Act, relating to the pur- 
chase, sale, or handling of livestock, he shall be liable to the person or persons 
injured thereby for the full amount of damages sustained in consequence of 
such violation. 

(b) Such liability may be enforced either (1) by complaint to the Secretary as 
provided in section 309, * * * * 

Sec. 309. (a) Any person complaining of anything done or omitted to be done 
by any * * * dealer (hereinafter in this section referred to as the “defendant”) 
in violation of the provisions of sections 304, 305, 306 or 307, * * * may, at 
any time within 90 days after the cause of action accrues, apply to the Secre- 
tary by petition * * * * 


wk * 


(e) If after hearing on a complaint the Secretary determines that the com- 
plainant is entitled to an award of damages, the Secretary shall make an 
order directing the defendant to pay to the complainant the sum to which he 
is entitled on or before a day named. 


Section 307 of the Act (7 U.S.C. 208) provides in pertinent part, “every 
unjust, unreasonable or discriminatory * * * practice is prohibited and 
declared to be unlawful.” In sections 304, 305, 306, and 307, the sections 
referred to in section 309, that is the only provision which can be vio- 
lated by a dealer. 





946 PACKERS AND STOCKYARDS ACT 
Cite as 39 A.D. 934 

As previously stated, the action of respondents Noland, in dispute 
herein, has been found to be an unjust practice in violation of that clause 
of section 307. See Hays Livestk. Comn. Co., Inc. v. Maly Livestk. 
Com’n. Co., Inc., 498 F.2d 925, 33 A.D. 1122 (10th Cir., 1974), and 
Neugebauer v. Ryken, 34 A.D. 1712 (U.S.D.C., D.S.D., S.D., 1975), on 
the authority of the Secretary to determine what shall be an unjust prac- 
tice within the meaning of the Act. 

For more than 30 years reparation awards have been issued against 
dealers who have committed unjust practices in violation of section 307 
of the Act. See, e.g., Independent Order Buying Co. v. B. J. Shemwell, 6 
A.D. 527 (1947); Scannell-Cochran Comm. Co. v. O. J. Jones, etc., 9 A.D. 
1199 (1950). The long-standing interpretation of the statutory provi- 
sions comports with the Congressional purpose and harmonizes the Act 
by according equitable treatment to all persons subject to the regulatory 
scheme under Title III of the Act. 

This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1976 Ed., Appendix p. 764). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
U.S.C. 210). 

Under that section if respondents Jerry Noland and Jim Noland do 
not comply with this order within the time limit in this order, complain- 
ant Hopi Agricultural Improvement Association may within one year of 
the date of this order file in the District Court of the United States for 
the District in which it resides or in which is located the principal place 
of business of the respondents, or in any State Court having general 
jurisdiction of the parties, a petition setting forth briefly the causes for 
which it claims damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed in all 
respects like other civil suits for damages except that the findings and 
orders herein shall be prima facie evidence of the facts herein stated, 
and the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they accrue 
upon its appeal. That section further provides that if the petitioner final- 
ly prevails, it shall be allowed a reasonable attorney’s fee to be taxed and 
collected as a part of the costs of the suit. 


It is requested that copies of all pleadings filed by any party in any such suit be filed with 
the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 20250, for 
inclusion in the file on this reparation proceeding. It is further requested that if the con- 
struction of the Act, or the jurisdiction to issue this order, becomes an issue in any such 
suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117, 43 FR 30517, July 14, 1978. 

On the right of respondents Jerry Noland and Jim Noland to judicial 
review hereof see Maly Livestock Commission v. Hardin et al., 446 F.2d 
4, 30 A.D. 1063 (8 C., 1971). On complainant’s right to judicial review 
hereof, see United States v.I.C.C., 337 U.S. 426. 


ORDER 


Within 30 days from the date of this order, respondents Jerry Noland 
and Jim Noland shall jointly and severally pay to complainant Hopi 
Agricultural Improvement Association as reparation the sum of 
$53,652.70 with interest thereon at the rate of 13 percent per annum 
from November 1, 1976, until paid. 

The complaint is hereby dismissed as to respondents Texhoma Live- 
stock and Hatch. 

Copies hereof shall be served upon the parties. 


(No. 20,024) 


JOHN M. WALKER FARMS, LTD. v. DENNIS VAUGHN. P &S Docket No. 
5768. Decided August 4, 1980. 
Dealer—Failure to pay full purchase price—Default 


Where respondent's failure to file an answer to the Complaint is deemed to be an admission 
of all the allegations of the Complaint and a consent to the issuance of a final order, 
respondent is liable to complainant reparation in the amount of $45,434 with in- 
terest thereon. 


John J. Casey, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by the filing of a com- 


plaint on August 13, 1979. 
By such complaint, complainant claimed reparation in the amount of 
60,434 U.S. dollars, later reduced to 45,434 U.S. dollars, from respond- 
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ent, alleging in substance failure to pay in full for livestock purchased 
and received. 

Copies of the complaint and of the investigation report prepared by 
the Packers and Stockyards — AMS of this Department and filed in this 
proceeding pursuant to the rules of practice (9 CFR 202.104 (c), 43 F.R. 
30512), were served on respondent on April 22, 1980. A copy of the in- 
vestigation report was served on complainant on April 24, 1980. 

At the time of service of the copies of the complaint and the investiga- 
tive report, respondent was notified that an answer thereto should be 
filed within 20 days after such service and that failure to file an answer 
would be deemed an admission of the allegations contained in the com- 
plaint, and the case file would be forwarded to the Office of the Secre- 
tary for the issuance of a default order without oral hearing, as provided 
in the rules of practice at 9 CFR 202.106 (d), 43 F.R. 30513. No answer 
was filed by respondent. 

The failure of respondent to file an answer within the specified time 
limit is deemed to be an admission of all the allegations of the complaint 
and a consent to the issuance of a final order in the proceeding, based on 
all evidence in the record, including information contained in the inves- 
tigation report. 

On the basis of the record as thus formed, it is found that at the times 
material herein respondent was engaged in business as a dealer within 
the meaning of the Act, buying and selling livestock in commerce for his 
own account. 

It is also found that on May 25, 1979, respondent purchased cattle 
from complainant in Canada for shipment into the United States, and 
has failed to pay $45,434 U.S. dollars of the agreed purchase price there- 
for. 

We have held many times in the past that failure on the part of a 
dealer to pay in full for livestock purchased by him in commerce is an un- 
just practice within the meaning of section 307 (a) of the Act. See 
Rasmussen v. Featherston, 37 A.D. 282 (1978). See also U.C.C. 
§ 2-602 (1), 2-606, and 2-607 (1) and (4). 

As previously stated, at the times material herein respondent Dennis 
Vaughn was a dealer as defined in the Act. The Secretary has jurisdic- 
tion to issue a reparation order against a dealer. Sections 308 and 309 of 
the Act (7 U.S.C. 209, 210) provide in pertinent part as follows: 


Sec. 308. (a) If any person subject to this Act violates any of the provisions 
of this Act, or of any order of the Secretary under this Act, relating to the 
purchase, sale, or handling of livestock, he shall be liable to the person or per- 
sons injured thereby for the full amount of damages sustained in consequence 
of such violation. 


(b) Such liability may be enforced either (1) by complaint to the Secretary as 
provided in section 309, **** 
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Sec. 309. (a) Any person complaining of anything done or omitted to be 
done by any *** dealer (hereinafter in this section referred to as the “defend- 
ant”) in violation of the provisions of sections 304, 305, 306, or 307, *** 
may, at any time within 90 days after the cause of action accrues, apply to 
the Secretary by petition **** 


* * - 


(e) If after hearing on a complaint the Secretary determines that the com- 
plainant is entitled to an award of damages, the Secretary shall make an or- 
der directing the defendant to pay to the complainant the sum to which he is 
entitled on or before a day named. 


Section 307 of the Act (7 U.S.C. 208) provides in pertinent part, “every 
unjust, unreasonable or discriminatory *** practice is prohibited and de- 
clared to be unlawful.” In sections 304, 305, 306, and 307, the sections 
referred to in section 309, that is the only provision which can be 
violated by a dealer. 

As previously stated, the action of respondent Dennis Vaughn, in dis- 
pute herein, has been found to be an unjust practice in violation of that 
clause of section 307. See Hays Livestk. Com n. Co., Inc. v. Maly Livestk. 
Com“. Co., Inc., 498 F.2d 925, 33 A.D. 1122 (10th Cir., 1974), and 
Neugebauer v. Ryken, 34 A.D. 1712 (U.S.D.C., D.S.D., S.D., 1975), on 
the authority of the Secretary to determine what shall be an unjust prac- 
tice within the meaning of the Act. 

For more than 30 years reparation awards have been issued against 
dealers who have committed unjust practices in violation of section 307 
of the Act. See, e.g., Independent Order Buying Co. v. B. J. Shemwell, 6 
A.D. 527 (1947); Scannell-Cochran Comm. Co. v.O. J. Jones, etc., 9 A.D. 
1199 (1950). The long-standing interpretation of the statutory provi- 
sions comports with the Congressional purpose and harmonizes the Act 
by according equitable treatment to all persons subject to the regulatory 
scheme under Title III of the Act. 

This decision and order is the same as a decision and order by the Sec- 
retary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81,7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 1953 
(5 U.S.C., 1970 ed., Appendix p. 550). It constitutes “an order for the 
payment of money” within the meaning of section 309 (f) of the Act (7 
U.S.C. 210). 

That section provides that if respondent does not comply with this or- 
der within the time limit in this order, complainant may within one year 
of the date of this order file in the district court of the United States in 
which is located the principal place of business of the respondent, or in 
any State court having general jurisdiction of the parties, a petition set- 
ting forth briefly the causes for which it claims damages and this order 
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in the premises.* That section further provides that such suit in the dis- 
trict court shall proceed in all respects like other civil suits for damages 
except that the findings and orders herein shall be prima facie evidence 
of the facts herein stated, and the petitioner shall not be liable for costs 
in the district court or for costs at any subsequent stage of the proceed- 
ings unless they accrue upon its appeal. That section further provides 
that if the petitioner finally prevails, it shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the suit. 

On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see Rule 17 of the Rules 
of Practice, 9 CFR 202.117, 43 FR 30517. 

On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8th Cir., 1971). 


ORDER 


Within thirty days from the date of this order, respondent Dennis 
Vaughn shall pay to complainant John M. Walker Farms, Ltd. the sum 
of $45,434 U.S. dollars plus interest thereon at the rate of 13 percent 
per annum from July 1, 1979 until paid. 

Copies hereof shall be served on the parties. 


* Tt is requested that copies of all pleadings filed by any party in any such suit be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act, or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,025) 


In re RICHARD D. FAMULARO, d/b/a THE PRODUCE TREE. PACA 
Docket No. 2-5553. Decided April 24, 1980. 


Purchase price, failure to pay—Publication of facts—Default 


Where respondent committed willful, flagrant and repeated violations of the Act by failing 
to pay the agreed purchase prices of commodities accepted in interstate commerce. 
The facts and circumstances set forth shall be published. 


Andrew Y. Stanton, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on February 12, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period June 1978 through April 1979, re- 


spondent purchased and accepted in interstate commerce from five sell- 
ers, 152 lots of perishable agricultural commodities, but failed to make 
payment of the agreed purchase prices totalling $44,448.32. 

A copy of the complaint was served upon the respondent who failed to 
file an answer thereto. Therefore, the time for filing an answer having 
run, and upon the motion of complainant for issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Richard D. Famularo, d/b/a The Produce Tree, is an in- 
dividual whose address is 1950 South Newport, Denver, Colorado 
80222. 

2. Pursuant to the licensing provisions of the Act, license No. 780091 
was issued to respondent on October 18, 1977. This license was renewed 
annually until it terminated on October 18, 1979, due to respondent’s 
failure to pay the required license fee. 

3. As more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period June 1978 through October 1979, purchased and 
accepted in interstate commerce from five sellers, 152 lots of perishable 
agricultural commodities, but failed to pay the agreed purchase prices 
totalling $44,448.32. 
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CONCLUSIONS 


Respondent’s failure to pay to five sellers $44,448.32 for 152 lots of 
perishable agricultural commodities purchased and accepted in inter- 
state commerce constitutes willful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which a finding is warranted 
pursuant to section 8a of the Act (7 U.S.C. 499h (a) ) that respondent has 
committed willful, flagrant and repeated violations of section 2 of the 
Act, and for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b). The facts and 
circumstances set forth above shall be published. 

This Order shall take effect on the eleventh day after this decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereof unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final July 2, 1980.—Ed.]} 


(No. 20,026) 


In re THE COMMISSION HOUSE, INC. PACA Docket No. 2-5447. De- 
cided May 16, 1980. 


Failure to make full payment promptly—Flagrant and repeated viola- 
tions—Revocation of license 


Where respondent committed willful, repeated and flagrant violations of the Act by failing 
to make full payment promptly or the balances thereof, of commodities shipped by 
five sellers in interstate or foreign commerce. Respondent’s license is therefore re- 
voked. 


Diane L. Langton, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 





THE COMMISSION HOUSE, INC. 953 
Cite as 39 A.D. 952 


referred to as the “Act,” instituted by a complaint filed on June 27, 
1979, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period July 1976 through July 
1978, respondent violated section 2 (4) of the Act (7 U.S.C. 499h (4) ) by 
purchasing 329 lots of perishable agricultural commodities, shipped by 
five sellers, in interstate and foreign commerce, but for which respond- 
ent failed to make full payment promptly of the agreed purchase prices, 
or the balances thereof, in the total amount of $147,534.63. 

A copy of the complaint was served upon respondent and respondent 
filed an answer on August 6, 1979. Upon the motion and memorandum 
of complainant for the issuance of an Order, the following Decision and 
Order is issued without further investigation or hearing, pursuant to sec- 
tion 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, The Commission House, Inc., is a corporation whose 
address is Post Office Box 2911, Houston, Texas 77001. 

2. Pursuant to the licensing provisions of the Act, license number 
690858 was issued to respondent on November 8, 1968, was renewed 
thereafter, but terminated on July 12, 1979, pursuant to section 4 (a) of 
the Act (7 U.S.C. 499d (a) ), upon respondent’s discharge in bankruptcy. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period of July 1976 through July 1978, respondent violated section 2 (4) 
of the Act (7 U.S.C. 499b (4) ) by purchasing 329 lots of perishable agri- 
cultural commodities, shipped by five sellers, in interstate and foreign 
commerce, but for which respondent failed to make full payment 
promptly of the agreed purchase prices, or the balances thereof, in the 
total amount of $147,534.63. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 329 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This Order shall take effect on the 11th day after this Decision be- 
comes final. 
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Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will be come final without further proceedings 35 days af- 
ter service hereof, unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service, as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on July 30, 1980.—Ed.] 


(No. 20,027) 


In re ADAM BLALOCK TOMATO COMPANY. PACA Docket No. 2- 
5634. Decided August 15, 1980. 


Failure to make full payment promptly—Flagrant and repeated viola- 
tions—Revocation of license—Consent 


Respondent has consented to the issuance of an order revoking its license for committing 
wilful, repeated and flagrant violations of the Act by failing to make full payment 
promptly of the agreed purchase prices or the balances thereof, of commodities 
shipped by 31 sellers in interstate of foreign commerce. 


George L. Aubrey, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on August 7, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period October 1979, through February 
1980, Respondent purchased and accepted, in interstate commerce, 78 
lots of fruits and vegetables, all being perishable agricultural commodi- 
ties from 31 sellers but failed to make full payment promptly of the 
agreed purchase prices or balances thereof, in the total amount of 
$338,928.67. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, admitting all the material allegations in the com- 
plaint and consenting to the issuance of a decision and order in this case. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further proce- 
dure or hearing. 
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FINDINGS OF FACT 


1. Respondent, Adam Blalock Tomato Company, (hereinafter referred 
to as “Respondent”), is a North Carolina corporation whose address is 
Post Office Box 48, Winston-Salem, North Carolina 27102. 

2. Pursuant to the licensing provisions of the Act, license number 
770901 was issued to Respondent on March 15, 1977. This license was 
renewed annually, and next is subject to renewal on or before March 15, 
1981. 

3. As set forth more fully in paragraph 5 of the complaint, during the 
period October 1979, through February 1980, Respondent violated Sec- 
tion 2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in 
interstate and foreign commerce, from 31 sellers 78 lots of fruits and 
vegetables, but failed to make full payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $338,928.67. 


CONCLUSIONS 


Respondent has committed willful, repeated and flagrant violations of 
Section 2 (4) of the Act ( U.S.C. 499b (4) ) by failing to make full pay- 
ment promptly of the agreed purchase prices or balances thereof, for 78 
lots of perishable agricultural commodities as set forth in Findings of 
Fact 3 above. 


ORDER 


Respondent’s license is revoked. 

This order shall become effective September 2, 1980. 

This parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 


(No. 20,028) 


In re CHICAGO PRODUCE DISTRIBUTORS. PACA Docket No. 
2-5558. Decided June 25, 1980. 


Purchase price, failure to pay—Willful, repeated and flagrant viola- 
tions—Revocation of license—Default 


Where respondent has committed willfull, flagrant and repeated violations of the Act by 
failing to make payment of the agreed purchase prices of commodities purchased in 
the course of interstate commerce. Respondent’s license is hereby revoked. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION AND ORDER 


This is a disciplinary proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on February 25, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period September 1978 through October 
1979, respondent purchased and accepted in interstate commerce from 
eight sellers 76 lots of perishable agricultural commodities, but failed to 
make payment of the agreed purchase prices in an amount totalling 
$147,297.24. 

A copy of the complaint was served upon respondent on March 4, 
1980, but respondent has failed to file an answer thereto within the 
period set forth in section 1.136 (a) of the Rules of Practice (7 CFR 
1.136 (a) ). Therefore, the time for filing an answer having run, and upon 
the motion of complainant for the issuance of a decision, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Chicago Produce Distributors, is a corporation whose 


address is 55 South Water Market, Chicago, Illinois 60608. 

2. Pursuant to the licensing provisions of the Act, license number 
790126 was issued to respondent on October 16, 1978. This license is 
subject to renewal on or before October 16, 1980, but it is currently un- 
der suspension as of February 8, 1980, in accordance with section 7 (d) 
of the Act (7 U.S.C. 499g (d) ), because of respondent's failure to satisfy 
a reparation award issued under the Act of January 4, 1980, (PACA 
Docket RD-79-120, 39 A.D. ____). This award has not been satisfied 
to date. 

3. Asis more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period September 1978 through October 1979, pur- 
chased 76 lots of perishable agricultural commodities from eight sellers 
in interstate commerce, but failed to make payment of the agreed pur- 
chase prices totalling $147,297.24. 


CONCLUSIONS 


Respondent’s failure to pay eight sellers a total of $147,297.24 for the 
purchase of 76 lots of perishable agricultural commodities in the course 
of interstate commerce, set forth in Finding of Fact 3 above, constitutes 
willful, flagrant, and repeated violations of section 2 of the Act (7 U.S.C. 
499b) for which the order below is issued. 
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ORDER 


Respondent's license is hereby revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter receipt thereof unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on August 19, 1980.—Ed.] 


(No. 20,029) 


In re CECIL DAVIS PRODUCE, INC. PACA Docket No. 2-5566. De- 
cided June 23, 1980. 


Failure to make full payment promptly—Willful, repeated and flagrant 
violations—Revocation of license—Default 


Where respondent committed willful, repeated and flagrant violations of the Act by failing 
to make full payment of the agreed purchase prices of commodities purchased in 
interstate commerce. Respondent's license is hereby revoked. 


Edward Silverstein, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”), instituted by a complaint filed on March 13, 1980, by the Act- 
ing Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
Complaint that during the period March 1979 through May 1979 re- 
spondent purchased and accepted, in interstate commerce, from 5 sell- 
ers, 10 lots of tomatoes, a perishable agricultural commodity, but failed 
to make full payment promptly of the agreed purchase prices, or bal- 
ances thereof, in the total amount of $102,539.80. 

A copy of the complaint was served upon respondent on April 11, 
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1980, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.139; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Cecil Davis Produce, Inc., (hereinafter “Respondent”), is a corpora- 
tion whose address is Post Office Box 6774, Dothan, Alabama 36302. 

2. Pursuant to the licensing provisions of the Act, license number 
791373 was issued to respondent on May 22, 1979, was renewed an- 
nually, presently is in effect, and is next subject to renewal on or before 
May 22, 1980. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period March 1979 through May 1979, respondent purchased and ac- 
cepted in interstate commerce, from 5 sellers, 10 lots of tomatoes, a per- 
ishable agricultural commodity, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $102,539.80. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 10 transactions set forth in Finding of Fact No. 3, above, constitutes 
wilful, repeated and flagrant violations of section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision be- 
come final. 

Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings thirty-five days after service hereof unless ap- 
pealed to the Secretary by a party to the proceeding within thirty days 
after service as provided in section 1.145 of the Rules of Practice (7 CFR 
1.148). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on August 19, 1980.—Ed.] 
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(No. 20,030) 


In re CROUTHAMEL POTATO CHIP Co., INC. PACA Docket No. 
2-5587. Decided July 9, 1980. 


Failure to make full payment promptly— Willful, repeated and flagrant 
violations—Publication of facts—Default 


Where respondent committed willful, flagrant and repeated violations of the Act by failing 
to make full payment promptly of the agreed purchase prices, or balances thereof, of 
commodities purchased and accepted in interstate commerce. The facts and circum- 
stances set forth shall be published. 


Edward M. Silverstein, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “PACA”) instituted by a complaint fiied, on April 25, 1980, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that, during the period October 1978 through October 1979, respondent 
purchased and accepted, in interstate commerce, from 3 sellers, 187 lots 
of potatoes, a perishable agricultural commodity, but failed to make full 
payment promptly of the agreed purchased prices, or balances thereof, 
in the total amount of $462,821.60. 

A copy of the complaint was served upon respondent on April 29, 
1980, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.139; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Crouthamel Potato Chip Co., Inc., (hereinafter referred to as “re- 
spondent”) is a Pennsylvania corporation whose last known address is 
Post Office Box 818, Quakertown, Pennsylvania 18951. 

2. Pursuant to the licensing provisions of the PACA license number 
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198840 was issued to respondent on November 2, 1962. This license was 
renewed annually but terminated on November 2, 1979 when respond- 
ent failed to pay the required annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1978 through October 1979, respondent failed to make 
full payment promptly of the agreed purchase prices, or balances 
thereof, totalling $462,821.60 for 187 lots of potatoes, a perishable agri- 
cultural commodity, purchased and accepted from 3 sellers in interstate 
commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 187 transactions, set forth in Finding of Fact No. 3 above, consti- 
tutes willful, repeated and flagrant violation of section 2 of the PACA (7 
U.S.C. 499b) for which the order below is issued. 


ORDER 


A finding has been made that respondent has committed willful, fla- 
grant and repeated violation of section 2 of the PACA (7 U.S.C. 499b), 
and the facts and circumstances set forth above shall be published. 

This order shall take effect on the 11th day after this Decision be- 


comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on August 22, 1980.—Ed] 


ORDER ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


(No. 20,031) 
STAY ORDER—PENDING JUDICIAL REVIEW 


In re RUDOLPH JOHN KAFCSAK, d/b/a ACME FOODS. PACA Docket No. 
2-5307. In order issued July 2, 1980. 
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ORDER ISSUED BY DOROTHEA A. BAKER, 
ADMINISTRATIVE LAW JUDGE 


(No. 20,032) 


ORDER OF DISMISSAL 


In re UPSTATE PACKERS CoO., INC. PACA Docket No. 2-5564. In 
order issued July 9, 1980. 


(No. 20,033) 


Not Used 


REPARATION PROCEEDINGS 


(No. 20,034) 


A. R. Z. POTATO v. FRANK DONIA COMPANY. PACA Docket No. 
2-5 


625. Decided July 11, 1980. 


Broker, for undisclosed principal—Price arrival basis, not negotiable— 
Net proceeds, determined at market value—Reparation awarded 


Where complainant sold the potatoes on a price arrival basis through his broker (respond- 
ent) to an undisclosed principal. Respondent’s customer refused to negotiate a price, 
whereby the potatoes were then sold on a consignment basis. Respondent is liable to 
complainant, the market price value of the potatoes, less freight charges and brok- 
erage fee. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $2,776.00 in connection with the shipment of a carload 
of potatoes in interstate commerce. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. R. Z. Potato, is a partnership composed of Leon- 
ard Aldrich, Lyle Robertson, and Jack E. Zabransky whose address is 
Route 3, P.O. Box 3731, Hermiston, Oregon. 

2. Respondent, Frank Donia Company, is a corporation whose address 
is 1206 E. 6th Street, Suite B, Los Angeles, California. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about August 21, 1978, complainant sold through respond- 
ent to an undisclosed principal in Philadelphia, Pennsylvania one rail- 
way carload containing 850 100/pound sacks of U.S. No. 1 Norgold Rus- 
set potatoes on a price arrival basis. The potatoes were shipped by com- 
plainant to respondent’s customer on the same day and were accepted by 
such customer upon arrival in Philadelphia. 

4. Respondent’s customer refused to negotiate a price after arrival 
and sold the potatoes on a consignment basis, rendering an accounting to 
respondent on or about October 23, 1978, in the net amount of 
$1,391.00, after deducting, among other things, $3,626.13 for freight. 

5. A timely informal complaint was filed on October 31, 1978, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The record reveals that the potatoes herein were sold on a price arrival 
basis through respondent as a broker to an undisclosed principal. Thus 
respondent is liable to complainant as a principal relative to this trans- 
action. See Ucon Produce v. Jimmy Shmon Produce Broker, 37 A.D. 
1747 (1978). 

The record also reveals that the market price for potatoes similar to 
the subject potatoes in Philadelphia, Pennsylvania, at the time of arrival 
of the subject potatoes, was from $6.50 to $7.50 per hundredweight. We 
have held that a sale on a price arrival basis contemplates, not a refer- 
ence to actual sales of the produce after arrival, but rather a reference to 
the market price of similar produce at the time of arrival. See J. Mac- 
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chiaroli Fruit Co. v. Ben Gatz Co., 38 A.D. 565 (1979). Since the parties 
failed to agree upon a price after arrival we will utilize the lowest price 
quoted in the Market News Service reports, or $6.50 per hundredweight 
for the 850 100/pound bags of potatoes in question, or a gross price of 
$5,525.00. Since the receiver paid the freight, in the amount of 
$3,626.13, applicable to the subject potatoes it is only reasonable to as- 
sume that it was contemplated by the parties that such freight should be 
taken into consideration in arriving at a price after arrival. Therefore 
the amount of such freight should be deducted from the constructed 
market price of $5,525.00. This leaves a balance of $1,898.87. Respond- 
ent has claimed in its answer that it is entitled to brokerage on the sub- 
ject car, and another car which is not the subject of the complaint herein, 
in the total amount of $340.00, and in addition seeks to collect broker- 
age in the identical amount for the same two cars for another broker 
who was involved in the sale of the potatoes to the receiver in Philadel- 
phia. Since there is no showing in the record that it was contemplated by 
complainant that an additional broker should be utilized we cannot 
award any amount for such broker. In addition, there is no timely com- 
plaint to cover the brokerage claimed by respondent on the other car. 
This leaves the amount of $170.00 in brokerage applicable to the subject 
carload of potatoes. It is reasonable and proper that this amount of brok- 
erage should be deducted from the amount of $1,898.87 due to com- 
plainant. This leaves a net amount of $1,728.87 which we find to be due 
and owing to complainant from respondent as a result of the sale of the 
subject potatoes. Respondent’s failure to pay complainant this amount is 
a violation of Section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,728.87, with interest thereon at the rate 
of 13 percent per annum from October 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,035) 


ANDURS & ROBERTS PRODUCE COMPANY v. JIMMY SHMON, d/b/a JIMMY 
SHMON COMPANY. PACA Docket No. 2-5495. Decided July 
11, 1980. 
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F.o.b. contract, failure to establish breach of—Evidence, not 
supporting claim—Reparation 


Where complainant sold potatoes to respondent on a f.o.b. basis, and respondent failed to 
prove damages or a breach of contract by complainant, respondent is liable to com- 
plainant reparation in the amount of $2,612.48 with interest. 


George L. Aubrey, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $2,612.48 against respondent in connection with a 
transaction in interstate commerce involving a rail shipment of potatoes 
from the State of Washington to Houston, Texas. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability. 

The amount claimed in the formal complaint is less than $3,000.00. 
Therefore, the shortened procedure provided in PACA Rules of Practice 
at 7 CFR § 47.20 is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn statements 
and to file briefs, but neither party did so. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 447, Sun- 
nyside, Washington. 

2. Respondent is an individual whose address is 3100 Produce Row, 
Room 12A, Houston, Texas. At the time of the transaction described 
herein, respondent was licensed under the Act. 

3. Pursuant to an oral agreement between the parties, on or about 
July 26, 1978, complainant shipped from Connell, Washington, one rail- 
road car BNFE 177024, containing 1,400 50/pound cartons and 
100 100/pound sacks of potatoes, U.S. No. 1 Norgold in various sizes, 
said car being shipped to respondent in Houston. The total invoice price 
of these potatoes was $11,500.00 plus $20.00 for a temperature record- 
ing device. 
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4. This car, BNFE 777024, arrived in Houston, Texas, on or about Au- 
gust 10, 1978. On August 11, 1978, at 1:25 p.m., it received official 
USDA inspection ' which showed that there was some sprouting “not af- 
fecting grade.” The report states that condition was generally firm, with 
soft rot average less than 1%. No grade designation was shown on the 
report. 

5. At unknown times and dates respondent remitted to complainant 
two checks in the total amount of $8,429.72 in partial payment for this 
car. 

6. Complainant filed an informal complaint with the Department on 
February 23, 1979, within nine months of the accrual of its alleged cause 
of action. A formal complaint was filed on July 24, 1979, alleging a 
gross amount due of $11,520.00 less a $350.00 “allowance,” ? less “brok- 
erage” of $127.80 and less the above-mentioned partial payments of 
$8,429.72, leaving a net balance due of $2,612.48. 


CONCLUSIONS 


Complainant alleges that this was a straight F.O.B. sale to the re- 
spondent, but admitted in correspondence with the Fruit and Vegetable 
Division in Forth Worth that the basis of the sale was “FOB protecting 
brokerage.” Respondent’s answer to the complaint at one point alleges 
that he was acting as a broker between complainant and several cus- 
tomers in the Houston area. His answer does exhibit certain broker’s 
confirmations showing sales to several buyers, with respondent’s name 
appearing therein only in the capacity of broker. But these are all dated 
August 10, 1978, more than two weeks after shipping date, and are of 
little or no evidentiary value. 

The remainder of the answer is confused. It makes mention of a delay 
by the shipper, problems with getting the car inspected at destination, 
sprouting problems, a market decline, etc. 

Complainant consigned the car to respondent and invoiced it as an 
F.O.B. sale to respondent. There is nothing in the record to show the 
complainant knew the identities of the ultimate purchasers, and com- 
plainant clearly expected to be paid by respondent. We conclude that 
this was an outright F.O.B. sale. The term “protecting brokerage” used 
in the context of this sale does not mean that respondent was acting as a 
broker on behalf of complainant, but merely that the gross invoice 
amount was subject to a deduction amounting to the equivalent of a 
broker’s remuneration. This does not alter the basic buyer-seller rela- 
tionship of the parties. 


1. The copy of the inspection report submitted by respondent is illegible in part. 
2. Apparently this was some sort of voluntary market decline allowance, not fully ex- 
plained in the record. 
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Respondent is liable for the net invoice amount unless he can show a 
breach of contract or warranty, and prove that he was damaged thereby. 
Wolf v. Mendelson-Zeller Co., 34 A.D. 690 (1975). Herbert Rich Co. v. 
Blue Bonnet Foods, 38 A.D. 483 (1979). Here respondent has failed to do 
either. 

The answer refers to a delay caused by the shipper, but this is not sup- 
ported by the documents upon which respondent relies. Respondent 
seems to think that the car was on the road too long, but if so, this would 
not be the fault of the shipper. Since respondent has made no attempt to 
show normal transportation, but has, in effect, admitted that transpor- 
tation time was abnormal, this relieves complainant from the implied 
warranty of suitable shipping condition. Spada, Dist. Co. v. Frank Ken- 
worthy Co., 17 A.D. 347 (1958). For this reason, we need not decide 
whether the sprouting condition reported at destination was serious 
enough to characterize the product as not making good arrival. 

Since respondent has proved no breach of warranty against the com- 
plainant, he is liable for the full invoice amount less credits and allow- 
ances as noted above. His failure to pay that amount is a violation of Sec- 
tion 2 of the Act for which reparation must be awarded. 


ORDER 
Within 30 days from the date of this order, respondent shall pay to 


complainant as reparation the sum of $2,612.48 with interest thereon at 
the rate of 13 percent per annum from September 1, 1978, until paid. 
Copies of this order shall be served upon the parties. 


(No. 20,036) 


GOLDEN H. PACKING CO. v. WORLD WIDE PRODUCE BROKERS, 
Inc. PACA Docket No. 2-5462. Decided July 11, 1980. 


Acceptance of check in full settlement with exception of invoice no. 5253— Accord 
and satisfaction—Rejection of net proceeds of invoice no. 5253 without reasonable 
cause—Reparation awarded respondent for fees and expenses. 


Where bona fide dispute existed as to amount due for produce sold, and seller accepted 
check marked “in full with exception to invoice no. 5253”, for less than contract 
prices, the acceptance of the check constitutes an accord and satisfaction. As to in- 
voice no. 5253, the produce was sold on a consignment basis as agreed by the par- 
ties, complainant’s rejection of the check for net proceeds of this sale was without 
reasonable cause, therefore, respondent shall renew payment for the amount of the 
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invoice, and complainant shall pay respondent reparation for fees and expenses with 
interest. 


George S. Whitten, Presiding Officer. 
Edward Slivkoff, Fullerton Calif., for complainant. 
G. Donald Johnson, Atlanta, Ga., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A formal 
complaint was filed on May 21, 1979, in which complainant seeks 
reparation against respondent in the amount of $25,515.08, in connec- 
tion with the sale of numerous lots of potatoes to respondent in inter- 
state commerce. 

A copy of the complaint and a copy of the Department’s report of in- 
vestigation were served upon respondent. A copy of the report of investi- 
gation was also served upon complainant. Respondent filed an answer on 
July 20, 1979, denying liability to complainant. 

An oral hearing was held in Forest Park, Georgia, on January 29, 
1980. One witness testified on behalf of complainant, and one witness 
testified on behalf of respondent. Respondent filed a brief and a claim 
for fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Golden H. Packing Co., is partnership composed of 
Abe A. Haddad and Thomas R. Haddad, whose address is P. O. Box 95, 
Edison, California. At the time of the transactions involved herein com- 
plainant was licensed under the Act. 

2. Respondent, World Wide Produce Brokers, Inc., is a corporation 
whose address is P. O. Box 1249, State Farmers Market, Forest Park, 
Georgia. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. On or about July 15, 1978, complainant sold and shipped to re- 
spondent, a quantity of potatoes for a total price of $4,875.00 f.o.b., 
under invoice number 4800. On or about July 26, 1978, complainant 
sold and shipped to respondent, a quantity of potatoes for a total price of 
$3,567.00 f.0.b., under invoice number 4937. On or about July 26, 1978, 
complainant sold and shipped to respondent, a quantity of potatoes for a 
total price of $2,777.00 f.o.b., under invoice number 4938. On or about 
August 1, 1978, complainant sold and shipped to respondent, a quantity 
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of potatoes for a total price of $11,040.00 f.0.b., under invoice number 
5035. On or about August 5, 1978, complainant sold and shipped to re- 
spondent, a quantity of potatoes for a total price of $10,200.00 f.o.b., 
under invoice number 5062. On or about August 14, 1978, complainant 
sold and shipped to respondent, a quantity of potatoes for a total price of 
$3,266.50 f.o.b., under invoice number 5135. On or about August 14, 
1978, complainant sold and shipped to respondent, a quantity of pota- 
toes for a total price of $8,353.50 f.0.b., under invoice number 5136. On 
or about August 1, 1978, complainant sold and shipped to respondent a 
quantity of potatoes which were incorrectly invoiced for a total price of 
$12,600.00 f.o.b., and later reduced to $6,300.00 f.o.b., under invoice 
number 5253. 

4. Respondent accepted all of the potatoes listed in finding of fact 
number 3 above and paid complainant various amounts which totalled 
less than the total amount of the subject invoices. On November 1, 1978, 
respondent sent complainant’s sales agent Ed Slivkoff a letter outlining 
respondent’s reasons for disputing portions of the invoices listed in find- 
ing of fact 3. On November 9, 1978, respondent sent complainant a 
check for $9,152.42. On the face of the check the following words were 
typed: “FOR PAYMENT IN FULL for World Wide Account with excep- 
tion of Inv #5253. On the back of the check, above the place for endorse- 
ment, were typed the following words “received as payment in full for 
World Wide account with exception of invoice #5253.” Complainant en- 
dorsed and negotiated the check. 

5. On December 27, 1978, respondent sent complainant a check in 
payment for invoice number 5253, in the amount of $3,846.69. On the 
face of the check were printed the following words: “payment in full for 
entire account for World Wide Produce Brokers.” Complainant returned 
the check to respondent stating that complainant could not accept the 
conditions noted on the face of the check. Subsequent to respondent’s 
receipt and acceptance of the potatoes covered by invoice number 5253, 
complainant and respondent entered into an agreement that the pota- 
toes could be handled on a consignment basis. 

6. An informal complaint was filed on December 21, 1978, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Respondent has pleaded accord and satisfaction relative to all of the 
sales of the potatoes covered by the invoices other than number 5253. As 
we have held many times, to constitute an accord and satisfaction, there 
must be a bona fide dispute between the parties as to the amount due, 
and the check tendered in payment must be offered in satisfaction of the 
disputed amount, and be accompanied by such acts and declarations as 
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amount to a condition that the check, if accepted, is accepted in full sat- 
isfaction. See Kaplan’s Fruit & Produce Company v. M. J. Navilio Inc., 
33 A.D. 1649 (1974). The record here reveals that there was a good faith 
dispute relative to the invoices in question and shows that the check was 
endorsed and deposited by complainant without any notation of protest 
being made thereon. See UCC section 1-207. We conclude that an ac- 
cord and satisfaction resulted as to all of the invoices other than invoice 
number 5253. 

As to invoice number 5253 complainant’s representative E. W. 
Slivkoff, in a letter to respondent on October 13, 1978, remarked that 
price protection had been allowed and characterized the agreement rela- 
tive to such invoice as “open”. Although the term “open” does not mean 
the same as the term “consigned”, the testimony of Mr. Slivkoff at the 
hearing was that, as between the parties herein, it was contemplated 
that invoice number 5253 would be handled on a consignment basis. Re- 
spondent accounted to complainant for such invoice on a consignment 
basis and tendered complainant net proceeds in the amount of 
$3,846.69. These proceeds were rejected by complainant. We find no 
basis in the record for contesting respondent’s accounting to complain- 
ant relative to invoice number 5253 and therefore we find that the 
amount tendered by respondent was correct. Although respondent has 
not violated the Act by failing to pay complainant the amount due on in- 
voice number 5253, such amount does remain due to complainant. 
Therefore in order to give respondent an opportunity to renew its tender 
of $3,846.69 to complainant on invoice number 5253, this proceeding 
should be held an abeyance for the time being. If respondent does not re- 
new its tender of the amount indicated herein, such failure will be a 
violation of section 2 of the Act. 

Section 7a of the Act provides that “the Secretary shall order any com- 
mission merchant, dealer, or broker who is the losing party to pay the 
prevailing party, as reparation or additional reparation, reasonable fees 
and expenses incurred in connection with” an oral hearing. Respondent 
is the prevailing party herein and has requested an award of fees and ex- 
penses in the total amount of $1,531.00. Part of the attorney fee claimed 
amounts to $300.00 for the preparation of respondent’s brief. We have 
often held that attorney fees incurred in connection with the prepara- 
tion of post trial briefs are not deemed to be in connection with the oral 
hearing. See Pinto Bros., Inc. v. Frank J. Balestrieri Co., 38 A.D. 269 
(1979). The amount of $300.00 should therefore be deducted from the 
fees and expenses claimed by respondent. The total fees and expenses al- 
lowable to respondent herein are $1,231.00. 
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ORDER 


Respondent is granted 30 days in which to renew payment to com- 
plainant of $3,846.69. This proceeding is held in abeyance pending the 
issuance of a further order herein. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation for fees and expenses, $1,231.00, with 
interest thereon at the rate of 13 percent per annum from the date of 
this order until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,037) 


H. Brooks & Co., INC. v. GENE BARFIELD PACKING Co. PACA Dock- 
et No. 2-5499. Decided July 11, 1980. 


Breach of contract, failure to prove—Dismissal 


Where complainant failed to prove that respondent breached the contract by failing to ship 
cucumbers on the date agreed between the parties, the complaint is dismissed. Re- 
spondent’s counterclaim, based on the alleged losses resulting from the resale of cu- 
cumbers on consignment is denied due to insupportable and unsubstantial evidence. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $1,000 against respondent in connection with a trans- 
action in interstate commerce involving the purchase of a lot of cucum- 
bers. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto denying liability to complain- 
ant and alleging a loss caused by complainant in the amount of $850. 

The amount claimed herein does not exceed $3,000 and therefore the 





H. BROOKS & CO., INC. 971 
Cite as 39 A.D. 970 


shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. The parties were 
given opportunity to file additional evidence in the form of verified 
statements, however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. Brooks & Co., Inc., is a corporation whose address 
is 2521 E. Hennepin Avenue, Minneapolis, Minnesota. At the time of the 
transaction involved herein complainant was licensed under the Act. 

2. Respondent is an individual Doster E. Barfield d/b/a Gene Barfield 
Packing Co., whose address is 601 East Main Street, P.O. Box 400, 
Immokalee, Florida. At the time of the transaction involved herein re- 
spondent was operating subject to license under the Act. 

3. On or about December 5, 1978, respondent contracted to sell and 
ship to complainant 200 bushels of Super Select cucumbers at $7.00 per 
bushel f.o.b. Immokalee, Florida. The cucumbers were to be picked up by 
truck on December 6 or 7, 1978, arranged for by the broker who negoti- 
ated the sale, Dennis Scheppmann of C. H. Robinson Co. The truck 
which was to pick up the cucumbers was delayed and the broker ar- 


ranged for another truck to pick up the cucumbers on December §, 1978. 
The cucumbers were not picked up on December 8, 1978, and a subse- 
quent truck which arrived on December 11, 1978, to pick up the cucum- 
bers was refused loading by respondent, due to lack of supplies. 

4. An informal complaint was filed on January 29, 1979, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant submitted as attachments to its complaint, two state- 
ments by Dennis Scheppman of C. H. Robinson Co. (which were also at- 
tached to the report of investigation), however neither of these state- 
ments was sworn to. In the first statement Mr. Scheppmann said in rele- 
vant part that he booked the subject cucumbers on December 5, 1978, 
that the truck which was to pick up such cucumbers on December 6 or 7 
was delayed, and that he arranged for another truck from Hey! Truck- 
lines of Akron, Iowa to pick up the cucumbers on Friday, December 8, 
1978. Mr. Scheppmann stated that when the trucker arrived at respond- 
ent’s place of business “someone fairly tall, with sandy colored hair told 
the driver that he did not have the cukes that C. H. Robinson booked.” 
The trucker then left without receiving the cucumbers. A letter from 
Roger Heyl, Vice-president of Heyl Trucklines was also attached to the 
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complaint and the report of investigation. This letter was also not sworn 
to. In this letter Mr. Heyl stated “the driver arrived at the first pick up, 
Gene Barfield Packing Co., and was told that there was no order of cu- 
cumbers for C. H. Robinsen, Minneapolis.” In a sworn statement at- 
tached to the answer Frank James, salesman for respondent, and ad- 
mittedly the person with whom Mr. Scheppmann negotiated the subject 
contract, stated that after the original truck failed to arrive on Decem- 
ber 6 or 7, 1978, he called Mr. Sheppmann on Friday morning and was 
advised that a truck would be there on Friday, December 8, 1978, to pick 
up the cucumbers. He also stated that he questioned the loaders, 
shipping clerk, and packing house manager of respondent firm and that 
all indicated that no truck had arrived at any time on Friday, December 
8 to pick up the cucumbers, and that on Friday night respondent shipped 
the cucumbers to New York to be sold on consignment. Mr. Scheppmann 
stated that on Saturday, December 9 he was again called by Dennis 
Sheppmann and at that time informed him that no truck had come on 
Friday and that the cucumbers had been sent to New York for sale on 
consignment, and that any cucumbers that might become available in 
the future for sale to complainant would have to be purchased at the 
market price then applicable. 

It is evident from the record that it was the responsibility of the 
broker, acting on behalf of complainant, to secure a truck to pick up the 
cucumbers. It is also evident that the original contract called for the cu- 
cumbers to be picked up by December 7 at the latest. However, respond- 
ent and complainant agree that the pickup time was extended at least 
until December 8, 1978. Complainant claims that when the truck ar- 
rived at respondent’s place of business on December 8, 1978, its trucker 
was turned away by a representative of respondent. However, complain- 
ant submitted no statement to this effect by the trucker and the hearsay 
testimony of Dennis Sheppmann in this regard, in addition to not being 
under oath, did not even identify the representative of respondent who 
supposedly turned away the truck. At this point the contentions of the 
parties diverge. Complainant maintained that it secured the permission 
of respondent to have a truck to pick up the cucumbers on Monday, 
December 11. Respondent maintained in the sworn statement of its 
salesmen that this was not the case. We think that it is appropriate to 
give the greater weight to the sworn statement submitted by respond- 
ent. See Southland Produce Co. v. Findley Bros. Produce, 29 A.D. 1284 
(1970). We also note that the first statement of Mr. Scheppmann alleged 
that when Scheppmann spoke to Frank James on Saturday morning, 
December 9, he “asked him if he would hold the cukes until Monday the 
11th, and he said he would but he wanted to rotate the stock so I would 
have fresh stock Monday, and I agreed to that.” However, in the second 
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statement of Dennis Scheppmann, he states “also, as previously stated, 
Frank James told us that he would rotate his stock so he would give H. 
Brooks & Co., fresh cucumbers on the 8th because he was shipping other 
cukes.” It seems possible that Mr. Scheppman has confused the Monday 
date with the Friday date. We find that on the basis of all the evidence 
that complainant has failed to prove that respondent breached the con- 
tract by failing to ship cucumbers on the date agreed between the par- 
ties. Accordingly the complaint should be dismissed. 

Respondent submitted a claim attached to its answer for $850, based 
on the alleged losses resulting from the resale of the cucumbers on con- 
signment in New York. However respondent submitted no supporting 
evidence, such as an accounting, to substantiate such losses. Therefore, 
respondent’s claim must be denied. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,038) 


EASTERN POTATO DEALERS OF MAINE, INC. v. EASTCO POTATO DISTRIBU- 
TORS, INC. PACA Docket No. 2-5610. Decided July 11, 1980. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on November 20, 1979 and a formal com- 
plaint was filed on April 24, 1980. Complainant seeks to recover 
$8,422.97, which amount is alleged to be the total purchase price for 
three truckloads of potatoes sold to and accepted by respondent in April 
and May 1979. A copy of the formal complaint and the Department’s Re- 
port of Investigation was served upon respondent on May 2, 1980. Re- 
spondent filed an answer to the formal complaint on June 4, 1980, ad- 
mitting that $5,800.12 of the amount claimed by complainant was due 
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and owing to complainant on account of the transactions involved here- 
in. 
Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides, in part: 


“If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary. . . may issue an order directing the re- 
spondent to pay the complainant the undisputed amount leaving the respondent’s 
liability for the disputed amount for subsequent determination.” 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $5,800.12. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
June 1, 1979, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

This order shall be published and copies hereof shall be served upon 
the parties. 


(No. 20,039) 


NORTH SHORE PRODUCE Co., v. EASTCO PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. 2-5609. Decided July 16, 1980. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on December 6, 1979, and a formal com- 
plaint was filed on March 27, 1980. Complainant seeks to recover 
$11,185.00, which amount is alleged to be the total purchase price for 
four truckloads of potatoes sold to and accepted by respondent in July, 
1979. A copy of the formal complaint and the Department’s Report of 
Investigation was served upon respondent on April 2, 1980. Respondent 
filed an answer to the formal complaint on June 4, 1980, admitting that 
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$7,566.60 of the amount claimed by complainant was due and owing to 
complainant on account of the transactions involved herein. 
Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary. . . may issue an order directing the re- 
spondent to pay the complainant the undisputed amount. . . leaving the respond- 
ent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $7,566.60. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
August 1, 1979, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

This order shall be published and copies hereof shall be served upon 
the parties. 


(No. 20,040) 


DIETZ & KOLONDENKO v. FOOD SERVICES UNLIMITED INCORPO- 
RATED. PACA Docket No.2-5579. Decided July 22, 1980. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on November 19, 1979, and a formal com- 
plaint was filed on January 28, 1980. Complainant seeks to recover 
$11,306.36, which amount is alleged to be the total purchase price for 
numerous lots of fruits and melons sold to and accepted by respondent in 
the months of September, October and November of 1979. A copy of the 
formal complaint and the Department’s Report of Investigation was 
served upon respondent on March 3, 1980. Respondent filed an answer 
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to the formal complaint on June 26, 1980, admitting that $5,266.06 of 
the amount claimed by complainant was due and owning to complainant 
on account of the transactions involved herein. 

Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary. . . may issue an order directing the re- 
spondent to pay the complainant the undisputed amount. . . leaving the respond- 
ent’s liability for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $5,266.06. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
December 1, 1979, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

This order shall be published and copies hereof shall be served upon 
the parties. 


(No. 20,041) 


FRANK FERNANDEZ v. COFONE & OSETE CO. PACA Docket No. 
2-4999. Decided August 6, 1980. 


Contract—Claim adjustments, failure to substantiate—Reparation 


Where respondent claimed certain expenses which exceeded those allowed by the investiga- 
tor, and since respondent was unable to present substantiating evidence to show 
why the claim adjustments should be allowed, respondent is liable to complainant 
for an additional $29,873.10 as reparation. The counterclaim alleging breach of con- 
tract or damages flowing therefrom, is dismissed due to insufficient evidence. 


George W. Whitten, Presiding Officer. 
Herman Magidsohn, Los Angeles, Calif., for complainant. 
James A. Soto, Nogales, Ariz., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $29,694.38 in connection with 41 truckloads 
of tomatoes shipped during the early part of 1976 in interstate and 
foreign commerce. 

A copy of the Department’s report of investigation was served upon 
each of the parties. A copy of the complaint was served upon respondent 
which filed an answer thereto denying liability to complainant and as- 
serting a counterclaim for damages in an undetermined amount. Re- 
spondent requested an oral hearing. 

An oral hearing was held on August 27 and 28, 1979, in Nogales, Ari- 
zona. One witness testified on behalf of complainant and two witnesses 
testified on behalf of respondent. Neither party filed briefs or claims for 
fees and expenses. 


FINDINGS OF FACT 


1. Complainant, Frank Fernandez, is an individual whose address is 
2301 W. 3rd. Street, Los Angeles, California. Complainant is the assig- 
nee of the claim of Felipe Figueroa Gallardo, a grower, whose address is 
Calle Allende No. 659, Los Mochis, Sinaloa, Mexico. At the time of the 
transactions involved herein complainant was not licensed under the 
act. 

2. Respondent, Confone & Osete Co., is a corporation whose address is 
P.O. Box 1485, Nogales, Arizona. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about October 10, 1975, complainant’s assignor (hereinafter 
“the grower”) and respondent entered into a written contract whereby 
the grower agreed to plant 115 Hectareas of Pinto or Gordo Tomatoes 
for export (later reduced to 40 Hectareas of Pinto Tomatoes) and a small 
amount of additional commodities which do not enter into the present 
dispute, and to use respondent’s firm as his only representative, seller 
and agent for all his crop which would be exported outside of Mexico. In 
return respondent agreed to advance by way of loans the cost of plant- 
ing, picking and packing, distribution and sale of the product in the 
United States and Canada, and to sell all of the product of the harvest 
exported by the grower. The contract further provided, in relevant part, 
that the grower would employ the firm of Confone & Osete Co. as his 
only seller agent and that such firm would agree to represent the grower 
through their office in Nogales, Arizona, which would be represented by 
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Mr. Raul E. Osete. Further, respondent agreed to report all sales realized 
in Nogales to the grower as quickly as possible by supplying a copy of the 
sales invoice and to supply the grower with, apart from the sales invoice, 
itemized statements of all transactions involving the grower by sending 
these at least once a month. Respondent also agreed to lend the grower 
the sum of $108,000.00 to be provided in nine installments in varying 
amounts over the period October 1, 1975 through February 15, 1975. 
The grower agreed to draw a promissory note and a Mexican letter of 
credit in favor of respondent for each of the loans and to pay such notes 
by applying the balances of the sales realized by respondent after re- 
spondent had deducted all normal operating expenses which include 
freight charges, border crossing fees, outside brokerages, sales commis- 
sions, as well as advances for packing, harvesting, and shipping. The 
grower agreed that no money would be paid to him until all advance 
monies were offset and further agreed to pay respondent a commission 
of 12% for all products exported by the grower. The respondent agreed 
to advance the sums for the harvesting and packing by way of checks or 
bank deposits made directly to the account of the grower’s bank located 
in Nogales, Arizona, in amounts equal to $1.00 per package. Respondent 
agreed to extend the grower, at the time of harvest, a letter of credit, 
through which the firm of “Empaques de Carton Titan S. A.” would pro- 
vide the grower containers necessary for the packing of the tomatoes, in 
accordance with a contract between the grower and the container firm. 
An amendment to the contract provided that the grower agreed to sell at 
market prices depending on qualities established, and in the event that 
discounts (allowances) were given to a customer a written notice would 
be given to the grower on the sales invoiced to him. Further the grower 
agreed to pay respondent, at the close of the shipping season, any 
balance charged to him stemming from packing materials that the busi- 
ness, Carton Titan may have had available for shipping to the grower 
under the labels of Happy & Gwendy, which belonged to the grower. It 
was further stated that under no circumstances was respondent to be 
charged for such balance. 

4. From on or about January 24, 1976 through April 18, 1976, the 
grower shipped to respondent 41 truckloads of Mexican grown tomatoes. 
Such trucks contained a total of 40,188 flats and lugs of tomatoes, of 
which 384 flats and lugs were lost on the Mexican side of the border due 
to repacking prior to crossing. A total of 39,804 flats and lugs of toma- 
toes were received by respondent. Of this amount respondent sold 
39,461 flats and lugs of tomatoes for gross proceeds of $223,463.95. Re- 
spondent’s invoices show that 165 flats and lugs were reported as “NC” 
with no charge to the buyers. Utilizing the sales prices for the same sizes 
of other tomatoes, these 165 flats and lugs had a reasonable value of 
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$773.50. One hundred and seventy-eight flats and lugs received by re- 
spondent were not accounted for in its sales records. Utilizing an aver- 
age sale price of $5.64 based on gross sales of the other tomatoes, these 
tomatoes had a value of $1,003.92. The computed gross sales value for 
the 39,804 flats and lugs received by respondent totalled $225,241.37. 

5. The 12% commission allowable to respondent amounted to 
$27,028.96, which deducted from the gross sales leaves $198,212.41. To 
this latter amount should be added $3,260 for Pallets, resulting in an ad- 
justed gross of $201,472.41. Against this amount respondent should be 
credited with adjustments to the ultimate sales prices which were sup- 
ported by USDA inspections in the amount of $1,131.68. In addition re- 
spondent’s allowable expenses were as follows: Advances—$58,000; let- 
ter of credit—$12,000; freight—$11,606.66; custom brokerages and 
crossing fees in the total amount of $28,815.03; advances for picking 
and packing in the amount of $34,591.00; pallets—$2,665.00; USDA in- 
spection—$637.00; seed—$2,827.50; fertilizer and _ insecticides— 
$455.95; cartons—$18,212.29; soil analysis sample—$145.00; five gal- 
lons tomato wax—$310.00; produce brokerage—$202.20; or a total 
amount of $171,599.31. This amount deducted from the adjusted gross 
of $201,472.41 leaves adjusted gross proceeds in excess of adjustments, 
expenses and advances in the amount of $29,873.10. 

6. An informal complaint was filed on June 18, 1976, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


A personal investigation of the available records of respondent’s firm 
was made by an investigator of the U.S. Department of Agriculture with 
results substantially in accord with findings of fact 4 and 5 above (the 
only difference being that the investigator found expenses for freight in 
the amount of $11,785.38, whereas respondent admitted at the hearing 
that only $11,606.66 could be supported by its records). Respondent at 
the hearing attempted to show through the testimony of Albert F. 
Cofone, that certain adjustments in the amount of $15,563.70 which 
were disallowed by the Department’s investigator, were proper and 
should have been allowed, and that certain expenses exceeded those al- 
lowed by the investigator and that an advance disallowed by the investi- 
gator should have been allowed as an advance to complainant. However, 
respondent was unable to present substantiating evidence that the 
claimed adjustments should be allowed. In this type of situation it is 
necessary that the records of a grower’s agent contain some kind of evi- 
dence substantiating that adjustments claimed by the ultimate seller 
were in fact made and justified. See 7 CFR §§ 46.23 and 46.32. The ad- 
ditional expenses and the additional adjustment claimed by respondent 
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were supported only by the testimony of Mr. Confone and by checks or 
copies of checks which were made payable to particular banks. These 
checks do not constitute sufficient documentation to show that the 
expenses or the advance pertain to complainant. We find on the basis of 
all the evidence that respondent owes complainant an additional 
$29,873.10. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 

Respondent’s counterclaim was based on a claim that complainant sold 
tomatoes during the time in question to other parties than respondent in 
breach of the contract. However, respondent presented insufficient evi- 
dence to prove the alleged breach or damages flowing therefrom. The 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $29,873.10, with interest thereon at the 
rate of 13 percent per annum from June 1, 1976, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,042) 


SAM PETRO PRODUCE v. E. VEGA & SONS PRODUCE. PACA Docket 
No. 2-5287. Decided August 6, 1980. 


Consignment—Accounts and Records, failure to keep true and correct— 
Reparation awarded 


In a consignment transaction where an investigation of respondent’s records found re- 
spondent failed to truly and correctly account for the selling of 18 lots of tomatoes, 
respondent is liable to complainant for $10,420.42 with interest, and an additional 
reparation of $2,471.04 is awarded for fees and expenses. Respondent's set-off and 
counterclaim is dismissed based on lack of evidence. 


Andrew Y. Stanton, Presiding Officer. 
Michael L. Laviage, Houston, Tex., for complainant. 
Mark VanBerg, Mercedes, Tex. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $12,214.96 in connection with 18 
lots of tomatoes consigned to respondent in the course of interstate com- 
merce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a set-off and counterclaim in the 
amount of $7,287.95 in connection with the transaction alleged in the 
complaint. 

An oral hearing was held in Mercedes, Texas, on September 11 and 12, 
1979, at which both parties were represented by counsel. One witness 
testified for complainant and one witness for respondent. Both parties 
filed briefs. 


FINDINGS OF FACT 


1. Complainant, Sam Petro Produce, is an individual, Samuel Simon 


Petro, whose address is 11930 Wink Road, Houston, Texas. At the time 
of the transactions alleged in the set-off and counterclaim, complainant 
was licensed under the Act. 

2. Respondent, E. Vega & Sons Preduce, is a partnership composed of 
Emeterio Vega, Sr., Emeterio Vega, Jr., Alfonso Adan Vega, Jesus Rene 
Vega, and Horace Vega, whose address is 909 W. Second St., Mercedes, 
Texas. At the time of the transactions alleged in the complaint, respond- 
ent was licensed under the Act. 

3. From late November 1977 through early February 1978, complain- 
ant consigned to respondent 18 lots of tomatoes of Florida origin. Re- 
spondent sold the tomatoes for complainant’s account. 

4. Respondent remitted to complainant from its sale of the 18 lots, an 
amount of money determined by deducting from the gross proceeds of 
sale charges for handling and, at times, freight and other expenses. For 
five of the consigned lots (respondent’s lot nos. 5711, 2671, 3876, 2282, 
and 1781), respondent deducted a handling charge of $1 per carton for 
each carton consigned. For 13 of the lots (respondent’s lot nos. 3629, 
1259, 5891, 1196, 948, 1102, 4141, 4819, 1234, 12345, 123456, 4, and 
5), respondent deducted a handling charge of $1 per carton for each car- 
ton it claimed had been sold. 

5. On January 8, 1978, complainant sent respondent a letter which 
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stated, in pertinent part, as follews: “Please send me the accountings for 
the last seven loads—you sent me accountings for six loads. Balance un- 
accounted for. . . .” The letter did not mention any dissatisfaction had by 
complainant with any aspect of respondent’s accountings for the first six 
loads. 

6. On May 16, 1978, Jerry R. Taylor, a United States Department of 
Agriculture investigator, conducted an investigation of respondent’s rec- 
ords pertaining to the 18 lots consigned from complainant. From re- 
spondent’s records, Taylor prepared his own set of accountings. Taylor 
did not include in these accountings information from sales tickets in 
which he determined that the lot numbers had not been entered thereon 
at the time of sale. When Taylor did not find respondent’s records ade- 
quate to support the claims of sale or dumpage, he used the average sell- 
ing price (hereinafter sometimes referred to as “ASP”) of the sales in 
that lot for which he determined that adequate records did exist. When 
Taylor could not find adequate records of expenses, he did not include 
them in his findings. Taylor could not find evidence of an agreement as 
to the amount of handling charges to be assessed, and he used in his find- 
ings a figure equal to 15% of the gross proceeds of sale of each lot. A con- 
densed version of Taylor’s findings is as follows, in pertinent part: 
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The total amount owed to complainant, according to respondent’s ac- 
countings, was $53,535.03, and according to Taylor’s audit, $65,749.99, 
totalling $12,214.96 in apparent understatements. 

7. Respondent made numerous payments to complainant by check be- 
tween December 1977 through March 1978 to cover the 18 lots of toma- 
toes. On many of the checks respondent wrote one or more lot numbers, 
apparently designating the lot for which the check was intended as pay- 
ment. These checks are as follows: 


Writing on Check Date Deposited by 
(Pertaining to Lot Nos.) Complainant Amount 

5711 December 12, 1977 $ 1,693.50 
2761 December 12, 1977 3,603.80 
3876 December 28, 1977 2,957.30 
2282 December 21, 1977 3,671.00 
1781 December 21, 1977 1,874.75 
3629 December 23, 1977 3,493.75 
1259 December 23, 1977 3,174.50 
None January 4, 1978 7,080.00 
5891, 1196, 948, 1102, January 4, 1978 11,611.35 

4141, 4819 
None January 12,1978 300.00 
None February 6, 1978 7,000.00 
None February 16, 1978 3,490.78 
None March 10, 1978 3,000.00 
None (“Balance on Lot 5” March 15, 1978 664.30 

Written on Check Stub) 


The total amount paid to complainant for the 18 lots of tomatoes, 
$53,535.03, equals the total shown by respondent’s accountings as due 
and owing to complainant (see Finding of Fact 6). 

8. To date, respondent has not paid complainant the $12,214.96 
which complainant claims is currently owing in connection with the 18 
lots of tomatoes involved herein. 

9. An informal complaint was filed on February 28, 1978, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that respondent has remitted to complainant a total 
of $53,535.03 in connection with the 18 lots of tomatoes consigned to re- 
spondent. Complainant claims that an additional $12,214.96 is due and 
owing because of respondent’s failure to truly and correctly account for 
the 18 lots. Respondent denies having failed to make true and correct ac- 
countings, alleges various procedural defects in this proceeding, and as- 
serts a set-off and counterclaim. 

We will first discuss respondent’s allegations of procedural defecis in 
this proceeding. First, respondent contends that this forum lacks juris- 
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diction. Respondent argues that its efforts to obtain an amicable resolu- 
tion of this dispute were impeded, in violation of section 47.3 (b) (2) of 
the Rules of Practice (7 CFR 47.3 (b) (2) ), because the informal com- 
plaint filed on February 28, 1978, was not served upon respondent until 
October 1978. Section 47.3 (b) (2) reads as follows, in pertinent part: “If 
the statements in the informal complaint and the investigation there- 
under seem to warrant such action . . . the Director, in an effort to effect 
an amicable or informal adjustment of the matter, shall give written no- 
tice to the person complained against of the facts or conduct concerning 
which complaint is made... .” The record does not indicate that re- 
spondent was informed in writing that an informal complaint had been 
filed. However, according to section 47.3 (b) (2), written notice shall be 
given only if the circumstances “warrant such action”. Therefore, the De- 
partment was acting within its authorized discretion in failing to pro- 
vide written notification to respondent of the allegations of the informal 
complaint. Moreover, it is clear that respondent had every opportunity 
to negotiate a settlement with respondent _[sic]. A Report of Personal 
Investigation by the Department’s Jerry W. Taylor dated August 8, 
1978 (Report of Investigation, exhibit no. 3), states that on May 16, 
1978, Taylor visited respondent’s place of business and discussed the en- 
tire case with Jesus Rene Vega (hereinafter referred to as “Rene Vega”), 
a partner in respondent business. As stated in that document, “[tJhe re- 
spondent contacted the complainant, and he claimed he would per- 
sonally travel to Houston, Texas to discuss the matter with the com- 
plainant.” Nothing has been offered to dispute this statement and we ac- 
cept it as an accurate representation of events. As the hearing occurred 
on September 11 and 12, 1979, respondent had more than a year in 
which to arrange a settlement, but failed to do so. Respondent’s allega- 
tion that there was no opportunity to negotiate a settlement is clearly 
without foundation. 

Second, respondent contends that a proper investigation was not 
undertaken by the Department pursuant to section 47.7 of the Rules of 
Practice (7 CFR 47.7) because the investigator had to leave prematurely 
and did not return to finalize the audit of respondent. This contention is 
also without merit as respondent has not proved that Taylor’s leaving 
was “premature” and that the audit was never finalized. Further, re- 
spondent has failed to prove how these allegations, even if true, made 
Taylor’s investigation incomplete or inadequate in any respect. 

We will now discuss the merits of the case. Complainant’s claim is 
largely based on the Report of Personal Investigation made by Jerry W. 
Taylor of the United States Department of Agriculture to which we have 
previously referred. Taylor’s findings, contained in pertinent part in 
Finding of Fact 6, were that respondent’s records did not support re- 
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spondent’s accountings on which respondent based its remittances to 
complainant. Taylor, in his Report of Personal Investigation, states that 
he did not accept sales alleged to have been made by respondent when 
the applicable sales tickets did not contain the lot number originally as- 
signed to the particular lot involved. In many instances, Taylor dis- 
allowed respondent’s claims that a certain number of cartons in a lot 
were dumped, as he did not consider the documentation offered by re- 
spondent to be sufficient proof of dumping. Only with respect to re- 
spondent’s lot number 948, where he found a United States Department 
of Agriculture dumping certificate covering 63 cartons, and lot number 
1102, where he found such a dumping certificate covering 319 cartons, 
were respondent’s claims of dumping allowed. Taylor also disallowed 
many of respondent’s claims of expenses, because of the insufficiency of 
supporting evidence. In addition, Taylor disallowed all of respondent’s 
claims for handling charges, allowing only commission of 15 percent of 
the gross proceeds of sale of each lot. Taylor found that respondent had 
understated the amount of net proceeds due complainant by $12,214.96. 

We wish to make clear that while Taylor’s report will be given substan- 
tial evidentiary weight, considering Taylor’s expertise as an investigator 
for the Department and his status as an unbiased third party, the final 
decision will be based on an analysis of all the evidence. We will first dis- 
cuss the issue of the amount in handling charges or commission which 
respondent could lawfully deduct from the gross proceeds of sale of each 
lot. We will next discuss complainant’s allegations as to the other dis- 
crepancies between respondent’s accountings, on which respondent 
based its remittances to complainant, and the amount which com- 
plainant alleges should have been turned over. 

Concerning the issue of handling charges, complainant contends that 
after the first few lots were sent to respondent, there was a telephone 
conversation between complainant’s owner, Sam Petro, and a partner in 
the respondent business, Rene Vega, in which Petro allegedly com- 
plained of the $1 per box handling charges being taken by respondent up 
to that time, whereupon Vega allegedly told Petro not to worry as the 
problem would be taken care of. Respondent also asserts that a conversa- 
tion took place between Petro and Rene Vega, but contends that it was 
agreed therein that respondent would no longer deduct $1 for each 
carton consigned, as it had been doing for the first five lots, but would, 
from then on, deduct $1 for each carton actually sold. 

Section 46.29 (b) of the regulations (7 CFR 46.29 (b)) includes the 
following provision: “Before accepting produce on consignment, the 
parties should reach a definite agreement on the amount of the com- 
mission and other charges which will be assessed by the commission 
merchant. In the absence of such agreement, only the usual and cus- 
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tomary commission and other charges shall be permitted.” As the party 
alleging the existence of a “definite agreement” in the contract concern- 
ing the amount of handling charges, it is respondent’s burden to prove 
the existence of this agreement by a preponderance of the evidence. 
Walker & Hagan Packing House v. Amato Bros. Tomato Distributors, 
Inc., 27 A.D. 1543 (1968). 

Looking solely at the testimony of the parties, we would have to con- 
clude that respondent failed to prove the existence of a definite agree- 
ment, as the evidence supporting the position of both complainant and 
respondent is approximately of equal weight. However, there is addi- 
tional evidence pertaining to this issue in the nature of a letter from Sam 
Petro dated January 8, 1978 (Finding of Fact 5), in which Petro states 
that he has received respondent’s accountings for six lots, and wants re- 
spondent to send the accountings for the next seven lots. Nothing is 
mentioned in this letter concerning any dissatisfaction had by com- 
plainant with the amount of handling charges being assessed for the ini- 
tial six lots. This tends to indicate that complainant agreed with re- 
spondent as to the amounts charged for handling for these lots. There- 
fore, we conclude that respondent has sustained its burden of proving 
that the parties had a definite agreement, as required by section 
46.29 (b) of the regulations, concerning the handling charges for the 
first six lots (respondent’s lot nos. 5711, 2761, 3876, 2282, 1781, and 
5891) in the amounts claimed by respondent. However, Petro’s letter 
does not indicate acceptance of respondent’s handling charges for any 
subsequent lots. Thus, we conclude that there was no definite agreement 
as to those lots, and the amount to be assessed should have been the “us- 
ual and customary commission” in accordance with section 46.29 (b). Ac- 
cording to Taylor, the usual and customary commission is 15 percent of 
the gross proceeds, and we accept this figure as accurate and applicable 
to the latter 12 lots (respondent’s lot nos. 3629, 1196, 1259, 948, 1102, 
4141, 4819, 1234, 12345, 123456, 4, and 5). 

We will now discuss whether respondent’s accountings, forming the 
bases for its remittances to complainant, were proper. As complainant is 
the moving party, he has the burden of proving, by a preponderance of 
the evidence, his allegations that respondent’s accountings were im- 
proper. Royal Packing Co. v. Grand Prairie Produce Brokerage, Inc., 34 
A.D. 1600 (1975). 

Section 46.29 (a) of the regulations (7 CFR 46.29 (a) ) provides, in per- 
tinent part, as follows: 


Complete and detailed records shall be prepared and maintained by all com- 
mission merchants and joint account partners covering produce received, sales, 
quantities lost, dates and cost of repacking or reconditioning, unloading, han- 
dling, freight, demurrage or auction charges, and any other expenses which are 
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deducted on the accounting, in accordance with the provisions of §46.18 through 
§46.23. When rendering account sales for produce for or on behalf of another, an 
accurate and itemized report of sales and expenses charges against the shipment 
shall be made. It is a violation of section 2 of the Act to fail to render true and cor- 
rect accountings in connection with consignments or produce handled on joint ac- 
count. Charges which cannot be supported by proper evidence in the records of 
the commission merchant or joint account partner shall not be deducted. 


Of those sections referred to in section 46.29 (a), section 46.18 (7 CFR 
46.18) describes how records should be kept of all produce received. Sec- 
tion 46.19 (7 CFR 46.19) directs the proper method for preparing sales 
tickets. Section 46.20 (7 CFR 46.20) concerns the proper use of lot num- 
bers and includes the provision that “[t]he lot number shall be entered on 
the sales tickets by the salesman at the time of sale or by the produce dis- 
patcher, and not by bookkeepers or others after the sales have been 
made.” Section 46.21 (7 CFR 46.21) discusses how records of returns or 
rejections should be kept, and includes the following: 


In the event of the rejection and return of any produce sold for or on behalf of 
another or consignment or joint account, or of any necessary allowance or adjust- 
ment being made to the buyer thereof, a credit memorandum showing the buyer’s 
name, sales ticket number, lot number, date of the granting of the allowance, and 
amount of the credit or adjustment, with reasons therefore, shall be made or a 
notation shall be made in the original sales ticket referring to the adjustment and 
showing where the credit memorandum is filed. 


Sections 46.22 (7 CFR 46.22) and 46.23 (7 CFR 46.23) deal with the 
dumping of produce. Among the provisions of section 46.22 is the 
following requirement: “A clear and complete record shall be maintained 
showing justification for dumping of produce received on joint account, 
on consignment, or handled for or on behalf of another person if any por- 
tion of such produce regardless of percentage cannot be sold due to poor 
condition or is lost through resorting or reconditioning.” 

We will now examine each of the 18 transactions to determine wheth- 
er complainant’s allegations that respondent’s accountings were not true 
and correct, and thus in violation of the Act and the above-mentioned 
regulations, are supported by a preponderance of the evidence. 

Regarding respondent’s lot number 5711 consisting of 500 cartons, re- 
spondent’s account of sales shows 478 cartons sold for $2,318.50 with 22 
cartons lost in repacking and apparently dumped. The shipment was not 
inspected on its arrival at respondent’s place of business and there is no 
evidence to support respondent’s claim that 22 cartons were lost except 
for respondent’s exhibit no. 15, an unsigned, handwritten notation on 
scratch paper, which lacks any indication of the lot number to which it 
refers. Respondent’s Rene Vega testified that he prepared such docu- 
ment (tr. 155), and that it accurately reflected the loss on repacking. 
However, Vega’s testimony cannot be given substantial weight due to 
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his obvious bias in favor of respondent. Vega argued strenuously at the 
hearing that his writing of notations such as respondent’s exhibit no. 15 
were realistic efforts to deal with the situation with which he was faced, 
and it would have been financially impractical to obtain an inspection or 
dump certificate to verify the poor condition of a small portion of each 
lot (tr. 178-183). However, neither an inspection nor a dump certificate 
is necessary to substantiate a claim of dumping if the portion of the lot 
dumped is not more than 5 percent of the lot (a dump certificate is other- 
wise needed pursuant to 7 CFR 46.22). Section 46.22 of the regulations 
requires only that a “clear and complete record” be maintained, and re- 
spondent’s exhibit no. 15 does not meet this standard. Respondent is, 
therefore, liable for the selling price of the 22 cartons, less appropriate 
deductions. Taylor found adequate documentation supporting the sale of 
only 308 cartons for $1,638.00, and used the average selling price of 
these cartons to arrive at adjusted gross proceeds of $2,657.52 for the 
entire 500 carton shipment (see Finding of Fact 6). We accept the results 
of the average selling price method used by Taylor for all 18 lots as the 
most accurate method to determine the selling price of various items 
under the circumstances encountered by Taylor in the preparation of his 
audit. Taylor did not find adequate support in respondent’s records for 
respondent’s claims of $100 for labor and $25 for unloading charges, and 
disallowed them (Finding of Fact 6). Apart from Vega’s self-serving 
testimony and the notations in respondent’s exhibit no. 15, respondent 
has not presented any evidence in opposition to Taylor’s findings. As 
Taylor is a Departmental investigator, we consider his findings to be 
those of an unbiased expert and will give them great weight. It is, there- 
fore, our conclusion that complainant has proven its allegations based on 
these elements of Taylor’s findings. However, as we have previously de- 
termined, the handling charge set forth in respondent’s accountings in 
this lot was proper. Therefore, respondent should have remitted to com- 
plainant $2,657.52, the adjusted gross proceeds as determined by Tay- 
lor, less $500.00 for handling, or $2,157.52. Respondent turned over 
only $1,693.50, a difference of $464.02. 

Respondent’s account sales for its lot no. 2761, consisting of 1,234 car- 
tons, shows 1,192 cartons sold for $6,248.50, with 42 cartons ap- 
parently lost on repacking and dumped. The shipment was not inspected 
upon its arrival at respondent’s place of business and there is no evi- 
dence to support respondent’s claim with respect to the 42 cartons ex- 
cept for respondent’s exhibit no. 16, an unsigned, undated, hand-written 
notation on scratch paper. Although respondent’s Rene Vega testified 
that he prepared such document, he could not remember when he had 
done so, except in a very general sense (tr. 160). Vega’s testimony and re- 
spondent’s exhibit no. 16 clearly do not meet the standard of evidence re- 
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quired for the justification of dumping as set forth in section 46.22 of 
the regulations. Respondent is, therefore, liable for the selling price of 
the 42 cartons less appropriate deductions. Taylor found adequate docu- 
mentation supporting the sale of only 1,038 cartons for $5,400.25, and 
used the average selling price of the 1,038 cartons to arrive at adjusted 
gross proceeds of $6,419.45 for the entire 1,234 carton shipment (see 
Finding of Fact 6). Taylor found adequate documentation supporting re- 
spondent’s freight claim of $1,295.70 but found no support for the labor 
charge of $115.00 (Finding of Fact 6). As respondent has not presented 
any evidence in opposition to Taylor’s findings, we conclude that com- 
plainant has sustained its burden of proof based on these elements of 
Taylor’s findings. However, as we have previously determined, the 
handling charge applied by respondent with respect to this lot was 
proper. Therefore, respondent should have remitted to complainant 
$6,419.45, the adjusted gross proceeds as determined by Taylor, less 
$1,295.70 for freight, and $1,234.00 for handling, or $3,889.75, but 
turned over only $3,603.80, a difference of $285.95. 

Respondent’s account of sales for lot no. 3876 consisting of 1,254 car- 
tons, shows 1,157 cartons sold for $5,713.00, with 97 cartons ap- 
parently lost in repacking and dumped. No inspection took place at re- 
spondent’s place of business, and the only evidence offered by respond- 
ent to support its claim as to the 97 cartons, respondent’s exhibit no. 17, 
is an undated, unsigned, handwritten notation on scratch paper. Al- 
though respondent’s Rene Vega testified that he wrote such document, 
he couldn’t remember when he did so and didn’t know whether it ac- 
tually reflected the actions which took place pertaining to this lot (tr. 
163). Therefore, it is clear that Vega’s testimony and respondent’s ex- 
hibit no. 17 do not constitute the kind of evidence required as justifica- 
tion for dumping by section 46.22 of the regulations. Respondent is 
thus liable for the selling price of the 97 cartons less appropriate deduc- 
tions. Taylor found adequate documentation for the sale of 769 cartons 
and used the average selling price of that quantity to determine the ad- 
justed gross proceeds of the entire 1,254 cartons, or $6,086.75 (see Find- 
ing of Fact 6). Taylor did find adequate documentation supporting re- 
spondent’s claim for freight of $1,316.70 and accepted respondent’s de- 
duction of $185.00 for labor based on respondent’s exhibit no. 17 (Find- 
ing of Fact 6). We do not believe that respondent’s notations concerning 
its $185.00 deduction for labor contained in respondent’s exhibit no. 17 
constitute “proper evidence” as set forth in section 46.29 of the regula- 
tions but, as complainant does not dispute this deduction, we will allow 
it. Respondent has not presented any evidence in opposition to Taylor’s 
findings except for Vega’s self-serving testimony and the notations in re- 
spondent’s exhibit no. 17, and we, therefore, conclude that complainant 





996 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 980 


has proven its allegations based on these elements of Taylor’s findings. 
As we have previously determined, the handling charge in respondent’s 
accounting with respect to this lot was proper. Therefore, respondent 
should have remitted to complainant $6,085.75, the adjusted gross pro- 
ceeds as determined by Taylor, less $1,316.70 for freight, $185.00 for 
labor, and $1,254.00 for handling, or $3,705.00, but remitted only 
$2,957.30, a difference of $742.75. 

Respondent’s account of sales pertaining to its lot no. 2282 consisting 
of 1,291 cartons, shows 1,217 cartons sold for $5,180.00 with 74 cartons 
apparently lost on repacking and dumped. There was no inspection made 
upon the shipment’s arrival at respondent’s place of business, and the 
only evidence offered by respondent to support its claim as to the 74 
cartons, respondent’s exhibit no. 18, is an undated, unsigned, hand- 
written notation on scratch paper, which does not comply with the evi- 
dentiary requirements of section 46.22 of the regulations as justification 
for dumping, and cannot, therefore, be given any consideration in our 
findings. Respondent is thus liable for the sales price of the 74 cartons 
less appropriate deductions. Taylor found records supporting the sale of 
1,066 cartons for $4,606.00, and used the average selling price of this 
quantity to arrive at adjusted gross proceeds of $5,578.00 for all 1,291 
cartons consigned (see Finding of Fact 6). Taylor did not find support for 
respondent’s claim of $216.00 in credits (Findings of Fact 6). Apart from 
respondent’s Rene Vega’s self-serving testimony that its accountings 
were entirely accurate (tr. 164), and respondent’s exhibit no. 18, re- 
spondent has not presented any evidence in opposition to Taylor’s find- 
ings, nor has respondent offered a credit memorandum to support its 
allegations of credits given, in accordance with section 46.21 of the regu- 
lations. Therefore, it is our conclusion that complainant has sufficiently 
proven its allegations based on these elements of Taylor’s findings. We 
have determined that the handling charge in respondent’s accountings 
relating to this lot was proper. Respondent should, therefore, have re- 
mitted to complainant $5,578.00, the adjusted gross proceeds as de- 
termined by Taylor, less $1,291.00 handling, or $4,287.00, but turned 
over only $3,671.00, a difference of $616.00. 

Respondent’s accountings for its lot no. 1781, consisting of 1,225 car- 
tons, show 1,204 cartons sold for $4,846.00 with 21 cartons apparently 
lost on repacking and dumped. There was no inspection upon the ship- 
ment’s arrival at respondent’s place of business, and the only evidence 
offered to support respondent’s claim pertaining to the 21 cartons, re- 
spondent’s exhibit no. 19, is an undated, unsigned, handwritten notation 
on scratch paper. Although respondent’s Rene Vega testified that he pre- 
pared such document (tr. 169), his testimony, as we have previously 
stated, is deserving of little weight. Therefore, we conclude that Vega’s 
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testimony and respondent’s exhibit no. 19 do not comply with the evi- 
dentiary requirements to justify dumping set forth in section 46.22 of 
the regulations. Respondent is thus liable to complainant for the selling 
price of the 21 cartons less appropriate deductions. Taylor found records 
supporting the sale of 1,144 cartons for $4,576.00 and used the average 
selling price of this quantity to arrive at a figure of $4,900.00 as the ad- 
justed gross proceeds for the 1,225 cartons consigned (see Finding of 
Fact 6). Taylor did find adequate documentation to support respondent’s 
claim for freight of $1,246.25 and for payment to a truck broker in the 
amount of $500.00 (Finding of Fact 6). Other than Vega’s testimony and 
respondent’s exhibit no. 19, respondent has not presented any evidence 
to support its accountings. Therefore, we conclude that complainant has 
adequately proven its allegations with respect to all aspects of lot no. 
1781 except for respondent’s handling charge, which we have previously 
determined was proper. Therefore, respondent should have remitted to 
complainant $4,900.00, the adjusted gross proceeds as determined by 
Taylor, less $1,246.25 for freight, $500.00 for respondent’s payment to 
the truck broker, and $1,225.00 for respondent’s handling charge, or 
$1,928.75. Respondent turned over to complainant only $1,874.75, a 
difference of $54.00. 

Turning to respondent’s lot no. 5891 consisting of 1,280 cartons, re- 
spondent’s account of sales shows 1,194 cartons sold for $5,536.25, with 
86 cartons apparently lost and dumped. The shipment was not inspected 
on its arrival at respondent’s place of business, and the only evidence of- 
fered by respondent to support its claim as to the 86 cartons is the testi- 
mony of respondent’s Rene Vega (tr. 202-203), which testimony cannot 
be given substantial weight. Therefore, we conclude that the require- 
ments of section 46.22 of the regulations have not been met, and re- 
spondent is liable for the selling price of the 86 cartons, less appropriate 
deductions. Taylor found adequate support in respondent’s records for 
the sale of 1,325 cartons for $6,174.25, and used the average selling 
price of these cartons to arrive at adjusted gross proceeds of $5,965.00 
for the 1,280 carton load (see Finding of Fact 6). Taylor also found ade- 
quate support for respondent’s deductions of $1,216.00 for freight 
(Finding of Fact 6). No evidence has been offered by respondent to dis- 
pute Taylor’s findings other than the self-serving testimony of Rene 
Vega (tr. 202-203). It is, therefore, our conclusion that complainant has 
proven its allegations with respect to all aspects of respondent’s lot no. 
5891 except for respondent’s handling charge, which we have previously 
determined to be proper for this transaction. Respondent should thus 
have remitted $5,965.00, the adjusted gross proceeds as determined by 
Taylor, less $1,216.00 for freight, and $1,194.00 for handling, or 
$3,555.00. The amount respondent actually remitted to complainant 
was $3,126.35, a difference of $428.75. 
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Respondent’s lot no. 3629, consisting of 1,250 cartons, is shown on re- 
spondent’s accountings to have involved the sale of 1,206 cartons for 
$6,0125.25, with 44 cartons apparently lost on repacking and dumped. 
The shipment was not inspected upon its arrival at respondent’s place of 
business, and there is no evidence to support respondent’s claim that 44 
cartons were lost except for respondent’s exhibit no. 20, an unsigned, un- 
dated, handwritten notation on scratch paper. Respondent’s Rene Vega 
testified that he prepared such document, but could not be certain as to 
the date of preparation (see tr. 171). This clearly does not satisfy the 
standard of evidence for justifying a claim of dumping as set forth in 
section 46.22 of the regulations. Respondent is, therefore, liable for the 
selling price of the 44 cartons, less appropriate deductions. Taylor found 
documentation supporting the sale of only 973 cartons for $5,025.75 
and used the average selling price of these cartons to arrive at adjusted 
gross proceeds of $6,455.07 for all 1,250 cartons consigned (see Finding 
of Fact 6). Taylor also found documentation supporting a charge of 
$1,066.00 for freight rather than the $1,312.50 claimed by respondent 
(Finding of Fact 6). As respondent has not presented any evidence to dis- 
pute Taylor’s findings, we will accept them as determinative, and con- 
clude that complainant has proven its allegations with respect to all as- 
pects of lot no. 3629 including, as we have previously determined, the 
permissible charge for commission for this transaction. Respondent 
should have remitted $6,455.07, the adjusted gross proceeds as de- 
termined by Taylor, less $1,066.00 for freight, and 15 percent of 
$6,455.07, or $968.26 for respondent’s commission, resulting in 
$4,420.81. The amount actually furnished to complainant was 
$3,493.75, a difference of $927.06. 

For respondent’s lot no. 1196, composed of 1,250 cartons, respond- 
ent’s accountings show the sale of 1,246 cartons for $5,357.80, with 4 
cartons unaccounted for and presumably dumped. There was no inspec- 
tion upon the arrival of the shipment at respondent’s place of business, 
and no evidence offered by respondent to show that the 4 cartons were 
dumped, as is required by section 46.22 of the regulations. Respondent 
is thus liable for the selling price of the 4 cartons, less appropriate de- 
ductions. Taylor found adequate documentation in respondent’s records 
for the sale of 1,246 cartons for $5,357.80, and used the average selling 
price of such cartons to arrive at adjusted gross proceeds of $5,375.00 
for all 1,246 cartons consigned (see Finding of Fact 6). Taylor also found 
adequate documentation supporting respondent’s claim for freight in 
the amount of $1,250.00 (Finding of Fact 6). Other than the testimony 
of respondent’s Rene Vega, which is due little weight, respondent has 
not offered any evidence to refute Taylor’s findings, and we, therefore, 
conclude that respondent has proven its allegations with respect to all 
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aspects of respondent’s lot no. 1196 including, as we have previously de- 
termined, the proper charge for commission for this transaction. There- 
fore, respondent should have remitted to complainant $5,375.00, the ad- 
justed gross proceeds as determined by Taylor, less $1,250.00 for 
freight, and 15 percent of $5,375.00, or $806.25 for respondent’s com- 
mission, resulting in $3,318.75. Respondent turned over only $2,861.80 
to complainant, a difference of $456.95. 

Regarding respondent’s lot no. 1259 consisting of 1,260 cartons, re- 
spondent’s account of sales shows the sale of 1,244 cartons for 
$5,742.00, with 16 cartons presumably lost on repacking and dumped. 
No inspection occurred upon arrival of the shipment at respondent’s 
place of business, and there is no evidence to support respondent’s claim 
that 16 cartons were dumped, as is required by section 46.22 of the regu- 
lations. Respondent is, therefore, liable for the selling price of the 16 
cartons, less appropriate deductions. Taylor found adequate documenta- 
tion in respondent’s records supporting the sale of 1,222 cartons for 
$5,620.00 and used the average selling price of such cartons to arrive at 
adjusted gross proceeds of $5,794.42 for the entire 1,260 cartons con- 
signed (see Finding of Fact 6). Taylor also found adequate documenta- 
tion to support $1,226.00 out of respondent’s claim of $1,323.50 for 
freight (Finding of Fact 6). The only evidence offered by respondent to 
refute Taylor’s findings is testimony from respondent’s Rene Vega, 
which we have determined to be self-serving, and thus worthy of little 
consideration. It is, therefore, our conclusion that complainant has 
proven its allegations with respect to all aspects of respondent’s lot no. 
1259, including, as previously determined, the proper amount to be 
charged as commission by respondent in this transaction. Therefore, re- 
spondent should have remitted to complainant $5,794.42, the adjusted 
gross proceeds as determined by Taylor, less $1,226.00 for freight, and 
15 percent of $5,794.42 or $869.16 for respondent’s commission, result- 
ing in $3,699.26. Respondent remitted only $3,194.50, a difference of 
$524.76. 

According to responde®t’s accountings, respondent’s lot no. 948, con- 
sisting of 1,250 cartons, resulted in the sale of 1,050 cartons, with 137 
cartons lost on repack and 63 cartons dumped. There was no inspection 
upon arrival of the shipment at respondent’s place of business. As Taylor 
found a dump certificate to confirm respondent’s claim that 63 cartons 
had been dumped, we accept respondent’s claim as to these 63 cartons. 
However, the only evidence available to support respondent's claim as to 
the 137 boxes purportedly lost on repack, respondent’s exhibit no. 21, is 
an unsigned, undated, handwritten notation on scratch paper. Although 
respondent’s Rene Vega testified to writing such document, he could not 
be certain as to the date of preparation (tr. 175). This evidence clearly 
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does not comply with the requirements for the proper evidence of dump- 
ing set forth in section 46.22 of the regulations. Respondent is thus li- 
able for the selling price of the 137 cartons, less appropriate deductions. 
Taylor found adequate support in respondent’s records for the sale of 
903 cartons for $4,619.50, and used the average selling price of such car- 
tons to arrive at adjusted gross proceeds of $6,070.74 for the entire 
1,250 cartons consigned (see Finding of Fact 6). Taylor also found docu- 
mentation supporting $1,210.00 of respondent’s claim for freight of 
$1,250.00 (Finding of Fact 6). Since respondent has not offered any evi- 
dence to dispute Taylor’s findings, we conclude that complainant has 
proven its allegations with respect to all aspects of respondent's lot no. 
948, including, as previously determined, the proper amount of re- 
spondent’s commission to be charged for this transaction. Therefore, re- 
spondent should have remitted to complainant the sum of $6,070.74, the 
adjusted gross proceeds as determined by Taylor, less $1,210.00 for 
freight, and 15 percent of $6,070.74, or $910.61 for respondent’s com- 
mission, resulting in $3,950.15. Respondent actually remitted only 
$3,171.00, a difference of $797.13. 

Regarding respondent’s lot no. 1102, consisting of 1,284 cartons, re- 
spondent’s accountings show the sale of 875 cartons, with 75 cartons 
lost and 319 cartons dumped. There was no inspection of the shipment 
upon its arrival at respondent’s place of business. However, Taylor found 
a dump certificate for 319 cartons, and we conclude that the dump cer- 
tificate provides adequate evidence that the 319 cartons were actually 
dumped. The only evidence offered to support respondent’s claim that 
75 cartons were lost, respondent’s exhibit no. 22, is an unsigned, un- 
dated, handwritten notation on scratch paper. Although respondent’s 
Rene Vega testified to writing such document, he could not be certain as 
to the date of preparation (tr. 177). Respondent’s exhibit no. 22 clearly 
does not meet the standard of evidence set forth in section 46.22 of the 
regulations concerning justification for a claim of dumping. Respondent 
is thus liable for the selling price of the 75 cartons, less appropriate de- 
ductions. Taylor found acceptable documentation supporting the sale of 
843 cartons for $3,560.00, and used the average selling price of such car- 
tons to arrive at adjusted gross proceeds of $4,084.06 for the entire 
1,284 cartons consigned (see Finding of Fact 6). Taylor also found sup- 
port for respondent’s claim for freight of $1,384.20 (Finding of Fact 6). 
Other than the testimony of respondent’s Rene Vega that respondent’s 
accountings were accurate (tr. 176), which testimony we have de- 
termined to carry little weight, respondent has presented no evidence to 
refute Taylor’s findings. We, therefore, conclude that complainant has 
proven its allegations with respect to all aspects of respondent’s lot no. 
1102, including, as we have previously determined, the proper amount 
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of commission to be charged by respondent in this transaction. Respond- 
ent should have remitted to complainant the sum of $4,084.06, the ad- 
justed gross proceeds as determined by Taylor, less $1,348.20 for freight 
and 15 percent of $4,084.06, or $612.60, for respondent’s commission, 
resulting in $2,023.26. However, respondent remitted only $1,543.30, a 
difference of $579.96. 

Regarding respondent’s lot no. 4141, consisting of 1,280 cartons, re- 
spondent’s accountings show the sale of 1,201 cartons, with 79 cartons 
lost on repacking and presumably dumped. No inspection took place 
upon the shipments arrival at respondent’s place of business, and there 
is no evidence to support respondent’s claim that the 79 cartons were 
lost except for respondent’s exhibit no. 23, an unsigned, undated, hand- 
written notation on scratch paper. Although respondent’s Rene Vega 
testified that he prepared such document (tr. 185), it does not meet the 
standard of evidence for showing justification of dumping as set forth in 
section 46.22 of the regulations. Respondent is thus liable for the selling 
price of the 79 cartons less appropriate deductions. Taylor found ac- 
ceptable support in respondent’s record for the sale of 1,102 cartons at 
$6,563.20, and he used the average selling price of these cartons to ar- 
rive at adjusted gross proceeds of $7,622.30 for the entire 1,280 cartons 
consigned (see Finding of Fact 6). Taylor also found adequate support in 
respondent’s records for $1,250.00 of respondent’s claim for freight of 
$1,280.00 (Finding of Fact 6). Respondent has not come forward with 
any evidence to refute Taylor’s findings and we, therefore, conclude that 
complainant has proven its allegations with respect to all aspects of re- 
spondent’s lot no. 4141 including, as we have already determined, the 
proper amount to be charged for respondent’s commission in this trans- 
action. Therefore, respondent should have remitted to complainant 
$7,622.30, the adjusted gross proceeds as determined by Taylor, less 
$1,250.00 for freight and 15 percent of $7,622.30, or $1,143.34 for re- 
spondent’s commission, resulting in $5,228.96. However, respondent ac- 
tually remitted only $4,745.00, a difference of $483.96. 

Turning to respondent’s lot no. 4819, consisting of 1,216 cartons, re- 
spondent’s accountings show that respondent sold 1,189 cartons for 
$6,836.75, with 27 cartons lost on repacking and presumably dumped. 
No inspection took place upon the shipment’s arrival at respondent’s 
place of business, and respondent has not presented any evidence to sup- 
port its claim as to the 27 cartons allegedly lost. Therefore, it is clear 
that respondent has not met the evidentiary criteria required for justifi- 
cation of dumping set forth in section 46.22 of the regulations, and is 
thus liable for the selling price of the 27 cartons, less appropriate deduc- 
tions. Taylor found adequate support for the sale of the 1,182 cartons 
for $6,790.25, and used the average selling price of these cartons to ar- 
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rive at adjusted gross proceeds of $6,985.41 for the sale of all 1,216 
cartons consigned (see Finding of Fact 6). Taylor also found adequate 
support from respondent’s records for its $1,216.00 claim for freight 
(Finding of Fact 6). It is, therefore, our conclusion that complainant has 
proven all its allegations with respect to respondent’s lot no. 4141 in- 
cluding, as we have already determined, the proper amount of respond- 
ent’s commission to be charged in this transaction. Respondent should 
thus have remitted to complainant $6,985.41, the adjusted gross pro- 
ceeds as determined by Taylor, less $1,216.00 for freight, and 15 percent 
of $6,985.41 or $1,047.81 for respondent’s commission, resulting in 
$4,721.60. Respondent, however, remitted only $4,431.75, a difference 
of $289.95. 

Regarding respondent’s lot no. 1234, consisting of 1,200 cartons, re- 
spondent’s accounting shows the sale of 1,093 cartons for $5,188.03. 
Taylor found adequate support in respondent’s records for the sale of 
823 cartons for $3,982.78, and used the average selling price of the 823 
cartons to arrive at adjusted gross proceeds of $5,803.69 for the entire 
1,200 cartons consigned (see Finding of Fact 6). Taylor also found ade- 
quate support for respondent’s $1,200.00 claim for freight (Finding of 
Fact 6). Since respondent has not presented any evidence to refute Tay- 
lor’s findings, we conclude that complainant has proven all its allega- 
tions with respect to respondent’s lot no. 1234 including, as we have al- 
ready determined, the proper amount of respondent’s commission which 
should have been assessed in this transaction. Respondent should thus 
have remitted to complainant $5,803.69, less $1,200.00 for freight, and 
15 percent of $5,803.69 or $870.55 for respondent’s commission. Re- 
spondent remitted only $2,895.03, a difference of $838.11. 

Respondent’s accounting for respondent’s lot no. 12345, consisting of 
1,216 cartons, shows the sale of 1,101 cartons with 115 cartons unac- 
counted for and presumably dumped. No inspection was had of the ship- 
ment upon its arrival at respondent’s place of business, and the only evi- 
dence respondent has offered to substantiate its claim as to the 115 lost 
cartons (respondent’s exhibit no. 24), is an unsigned, undated, hand- 
written notation on scratch paper. Although respondent’s Rene Vega 
testified that he prepared such document, he did not remember when he 
had done so (tr. 190). This document clearly does not meet the proper 
standard for evidence of dumping as set forth in section 46.22 of the 
regulations and respondent is thus liable for the selling price of the 115 
cartons, less appropriate deductions. Taylor found adequate support in 
respondent’s records for the sale of 784 cartons for $3,897.50, and used 
the average selling price of these cartons to arrive at adjusted gross pro- 
ceeds of $6,044.54 for the entire 1,216 cartons consigned (see Finding of 
Fact 6). Taylor also found support for $1,234.40 of respondent’s claim 
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for freight of $1,244.40 (Finding of Fact 6). In addition, respondent 
claims that it credited two buyers with a total of 13 cartons, but Taylor 
did not find any supportive evidence for this claim (Finding of Fact 6). 
Respondent asserts that its claim of credits given is supported by re- 
spondent’s exhibit no. 24, but such document cannot be given substan- 
tial weight, due to the deficiencies which we have heretofore noted. 
Therefore, it is our conclusion that the evidence favoring complainant, 
in the form of Taylor’s findings, preponderates over the evidence fav- 
oring respondent, and that complainant has thus proven all its allega- 
tions regarding respondent’s lot no. 12345 including, as we have already 
determined, the proper amount of respondent’s commission which 
should have been assessed. Respondent should have remitted to com- 
plainant the sum of $6,044.54, the adjusted gross proceeds as de- 
termined by Taylor, less $1,234.40 for freight, and 15 percent of 
$6,044.50 or $906.68 for respondent’s commission, resulting in 
$3,903.46. Respondent, however, turned over to complainant only 
$3,222.10, a difference of $681.36. 

Respondent’s accounting for its lot no. 123456, consisting of 1,280 
cartons, shows the sale of 1,231 cartons for $4,709.40, with 49 cartons 
unaccounted for and presumably dumped. Respondent did not obtain an 
inspection on the shipment upon its arrival at respondent’s place of busi- 
ness. The only evidence respondent has offered to corroborate its claim 
as to the 49 cartons, respondent’s exhibit no. 25, is an unsigned, un- 
dated, handwritten notation on scratch paper. Although respondent’s 
Rene Vega testified that he prepared such document, he did not re- 
member when he had done so (tr. 193). Respondent’s exhibit no. 25 does 
not meet the standard required for evidence of dumping set forth in sec- 
tion 46.22 of the regulations and respondent is thus liable for the selling 
price of the 49 cartons, less appropriate deductions. Taylor found ade- 
quate support in respondent’s records for the sale of 1,147 cartons for 
$4,317.00 and used the average selling price of these cartons to arrive at 
adjusted gross proceeds of $4,817.08 for the entire 1,280 cartons con- 
signed (see Finding of Fact 6). Taylor also found adequate support for 
$1,292.00 of respondent’s $1,302.00 claim for freight (Finding of Fact 
6). The only evidence offered by respondent to dispute Taylor’s findings, 
the testimony of respondent’s Rene Vega that the amount remitted to 
complainant was proper, is of little weight, as we have previously dis- 
cussed, because of Vega’s association with respondent. We, therefore, 
conclude that complainant has proven all its allegations regarding re- 
spondent’s lot no. 123456 including, as we have already determined, the 
proper amount of respondent’s commission which should have been as- 
sessed. Respondent should thus have remitted to complainant 
$4,817.08, the adjusted gross proceeds as determined by Taylor, less 
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$1,292.00 for freight and 15 percent of $4,817.08, or $722.56 for re- 
spondent’s commission, leaving $2,802.50. However, respondent turned 
over to complainant $2,176.40, a difference of $626.12. 

With respect to respondent’s lot no. 4, consisting of 773 cartons, re- 
spondent’s accounting shows the sale of 407 cartons for $2,897.25, with 
203 cartons unaccounted for and presumably dumped. No inspection oc- 
curred after the shipment arrived at respondent’s place of business, and 
the only evidence offered by respondent to support its claim as to the 
203 cartons, respondent’s exhibit no. 27, is an unsigned, undated, hand- 
written notation on scratch paper. Although respondent’s Rene Vega 
testified that respondent’s exhibit no. 27 was written by him, could not 
remember the date on which it was done (tr. 195). It is our conclusion 
that this evidence does not meet the standard for evidence of dumping 
set forth in section 46.22 of the regulations, and respondent is thus li- 
able for the selling price of the 203 cartons, less appropriate deductions. 
Taylor found adequate support in respondent’s records for the sale of 
587 1/2 cartons for $2,832.35, and used the average selling price for 
such cartons to arrive at adjusted gross proceeds of 3,726.46 for all 737 
cartons consigned (see Finding of Fact 6). Taylor also found adequate 
support in respondent’s records for respondent’s $130.00 claim for 
freight (Finding of Fact 6). The only evidence offered by respondent to 
contravene Taylor’s findings is the testimony of respondent’s Rene Vega 
(tr. 194) that respondent’s accountings accurately represented the sales 
made from respondent’s lot no. 4. However, as we have previously noted, 
Vega’s testimony is self-serving, and cannot be given significant weight. 
It is thus our conclusion that the evidence supporting complainant’s 
position, the findings of Taylor, preponderates, and that complainant 
has thus proven all its allegations with respect to respondent’s lot no. 4 
including, as we have already determined, the proper amount of 
respondent’s commission which should have assessed. Respondent 
should have remitted to complainant the sum of $3,026.40, the adjusted 
gross proceeds as determined by Taylor, less $130.00 for freight, and 15 
percent of $3,726.46, or $558.96 for respondent’s commission, a total of 
$3,037.50. Respondent, however, turned over only $2,197.25, a differ- 
ence of $840.25. 

Finally, concerning respondent’s lot no. 5, consisting of 1,277 cartons, 
respondent’s accounting shows the sale of 1,107 cartons for $5,987.00, 
with the remaining 170 cartons unaccounted for and presumably 
dumped. No inspection took place upon the shipment’s arrival at re- 
spondent’s place of business, and the only evidence offered to support re- 
spondent’s claim as to the 170 cartons, respondent’s exhibit no. 28, is an 
undated, unsigned, handwritten notation on scratch paper. Re- 
spondent’s Rene Vega testified that he wrote such notation, but he could 
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not remember when he did so, and also admitted that the notation was 
not accurate (tr. 201). Such evidence obviously does not meet the 
standard of evidence to justify a claim of dumping set forth in section 
46.22 of the regulations, and respondent is thus liable for the selling 
price of the 170 cartons, less appropriate deductions. Taylor found ade- 
quate support in respondent’s records for the sale of 1,080 cartons for 
$5,837.75, and used the average selling price for such cartons to arrive 
at adjusted gross proceeds of $6,901.55 for all 1,277 cartons consigned 
(see Finding of Fact 6). Taylor found adequate support for respondent’s 
claim for freight of $1,215.70 (Finding of Fact 6). The only evidence of- 
fered by respondent to refute Taylor’s findings consists of the testimony 
of Rene Vega that respondent’s accountings were accurate (tr. 199). 
Since we have determined that Rene Vega’s testimony is deserving of lit- 
tle weight because of his association with respondent, and have also de- 
termined that Taylor’s findings deserve substantial weight, we must 
conclude that the preponderance of evidence favors complainant with re- 
spect to all complainant’s allegations concerning respondent’s lot no. 5 
including, as we have already determined, the proper amount of re- 
spondent’s commission which should have been assessed. Thus, re- 
spondent should have remitted to complainant $6,901.55, the adjusted 
gross proceeds as determined by Taylor, less $1,215.70, and 15 percent 
of $6,901.55, or $1,035.23 for respondent’s commission, resulting in 
$4,650.62. Respondent has turned over to complainant only $3,664.30, 
a difference of $986.32. 

In summary, we have concluded that respondent is liable to com- 
plainant for $464.02 (respondent’s lot no. 5711), $285.95 (respondent’s 
lot no. 2761), $557.75 (respondent’s lot no. 3876), $616.00 (respondent’s 
lot no. 2282), $54.00 (respondent’s lot no. 1781), $428.75 (respondent’s 
lot no. 5891), $927.06 (respondent’s lot no. 3629), $456.95 (respondent’s 
lot no. 1196), $524.76 (respondent’s lot no. 1259), $779.13 (respondent’s 
lot no. 948), $579.96 (respondent’s lot no. 1102), $483.96 (respondent’s 
lot no. 4141), $289.95 (respondent’s lot no. 4819), $838.11 (respondent’s 
lot no. 1234), $681.38 (respondent’s lot no. 12345), $626.12 (re- 
spondent’s lot no. 23456), $840.25 (respondent’s lot no. 4), and $986.32 
(respondent’s lot no. 5), a total of $10,420.42. Respondent’s failure to 
pay this sum to complainant is a violation of section 2 of the Act, for 
which reparation should be awarded, with interest. 

Turning now to respondent’s set-off and counterclaim, respondent con- 
tends that $7,287.95 is currently owed by complainant, as this amount 
constitutes funds which respondent has forwarded to complainant but 
which respondent has not collected from sales of the 18 lots at issue 
herein. As the moving party with respect to the set-off and counter- 
claim, it is respondent’s burden to prove its allegations by a preponder- 
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ance of the evidence. Royal Packing Co. v. Grand Prairie Produce Brok- 
erage, Inc., supra. Respondent has presented absolutely no evidence to 
support this allegation, however, and it must, therefore, be dismissed. 

As complainant is the prevailing party in this proceeding, it is entitled 
to an award of fees and expenses incurred in connection with the hear- 
ing, as set forth in section 47.19 (d) of the Rules of Practice (7 CFR 
47.19 (d) ). Complainant has filed a timely claim for fees and expenses of 
$3,071.04. Respondent objects to complainant’s claim of $600.00 for the 
preparation of a brief. Such objection is well taken, as expenses relating 
to the preparation of briefs are not allowable. Vic Mahns, Inc. v. Ameri- 
can Fruit Purveyors, Inc., 34 A.D. 1950 (1975). As the remaining fees 
and expenses claimed by complainant of $2,471.04 are reasonable, they 
will be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $10,420.42, with interest at the rate of 13 
percent per annum from February 1, 1978, until paid. 

Respondent’s set-off and counterclaim is dismissed. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for fees and expenses, $2,471.04, 


with interest thereon at the rate of 13 percent per annum from the date 
of this order, until paid. 
Copies of this order shall be served upon the parties. 


(No. 20,043) 


PATTERSON PRODUCE CO. v. JOHN LOWE PRODUCE Co., INC. PACA 
Docket No. 2-5288. Decided August 6, 1980. 


Joint venture established—Liability for joint loss 


Where it was established the transaction involving the purchasing and shipping of greens 
was to be handled as a joint venture with parties sharing resulting profits or losses 
equally, respondent is liable to complainant half of the resulting joint loss with in- 
terest. Complainant is awarded additional reparation for fees and expenses. 


Edward M. Silverstein, Presiding Officer. 
Everett Q. Jones, Tampa, Fla., for complainant. 
Sol Altman, Thomasville, Ga., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award, of $14,862.76, 
against respondent in connection with a partnership agreement, entered 
into between the parties, involving the purchase and sale, in interstate 
commerce, of greens, a perishable agricultural commodity. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent filed an answer denying 
liability. 

An oral hearing was held in Thomasville, Georgia, on December 5, 
1979. Six witnesses appeared for complainant; three witnesses appeared 
for respondent. Subsequent to the hearing, both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Patterson Produce Co., is a corporation whose ad- 
dress is P.O. Box 1405, Plant City, Florida 33566. 

2. Respondent, John Lowe Produce Co., Inc., is a corporation whose 
address is P.O. Box 12, Boston, Georgia 31626. At all pertinent times, 


respondent was licensed pursuant to the Act. 

3. During the period February through March 1977, the complainant 
and the respondent were engaged, as partners or joint venturers, in an 
enterprise involving the purchase of greens in Florida and the sale of 
these greens in Georgia. Pursuant to this agreement, greens were pur- 
chased in Florida. Also pursuant to this agreement, the complainant 
paid the $24,508.75 necessary to purchase the greens. Respondent did 
not contribute any funds used for the purchase of the greens. 

4, The greens were shipped from Florida, by respondent’s trucks, to 
Georgia where they were delivered to one Hans Massey at the State 
Farmers Market in Atlanta, Georgia. Hans Massey managed a stall, 
known as Georgia Growers, at the Market. Georgia Growers is a partner- 
ship, consisting of Mssrs. Ralph W. Eubanks and J. L. Jones, Jr., which 
was formed to sell the produce grown by them on their own farms which 
were located in the State of Georgia. Persons operating stalls on the 
State Farmers Market in Atlanta, Georgia, are forbidden to sell produce 
grown on farms located outside the State of Georgia. 

5. Hans Massey was not authorized, by his employers, to make pur- 
chases of perishable agricultural commodities. His transactions with the 
partnership consisting of complainant and respondent was done entirely 
on his own. While Mr. Massey accepted the greens from complainant 
and respondent, he did not make any payment for these greens. 
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6. On June 24, 1980, a Decision and Order was entered on PACA 
Docket No. 2-4927 (39 Agri. Dec. ___) in which complainant and re- 
spondent herein were both named respondents. Official notice is hereby 
taken of that Decision and Order. In that case, it was decided that the 
complainant and respondent were jointly and severally liable for the 
payment, to certain growers, to wit: Perry Willingham d/b/a Willingham 
Farms, Ralph Eubanks and John L. Joiner, Jr. (hereinafter jointly re- 
ferred to as “Willingham”), of $27,116.63 plus interest and plus fees and 
expenses, as a consequence of transactions involving cabbage. It was 
found, in that Decision and Order, that the complainant herein withheld 
the $27,116.63 properly due Willingham, because of the dispute be- 
tween it and the respondent which resulted in the instant action. 

7. An informal complaint was filed on December 29, 1977 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether or not the parties entered 
into a partnership (or joint venture) agreement whereby greens would be 
purchased by them in Florida and sold by them in Georgia. Although it 
denied this in its answer, the respondent’s President admitted the agree- 
ment in his testimony at the hearing: 


Q. In other words you all share and share alike, right? If you made money, fine, if you 
lost money you all shared in the losses, is that not true? 
A. I would imagine, yes, sir. 


* * * * * 


Q. Mr. Patterson has alleged in his complaint that you two had a partnership agree- 
ment. Is that true? 


A. I don’t know whether you'd call it a partnership agreement or not. We agreed that 
any profit made out of the greens we'd share. 


We conclude, therefore, that the parties had entered into a partner- 
ship (or joint venture) agreement and that they agreed to share all prof- 
its and losses. On behalf of this entity, the complainant expended 
$24,508.75 for the purchase of greens. Since these greens were trans- 
ported by respondent, presumably respondent had expended some funds 
on behalf of the partnership, however, respondent failed to allege or 
prove the amount of these expenses. Moreover, inasmuch as neither the 
complainant nor the respondent received any payments from Hans 
Massey for the greens delivered to him, there were no profits derived 
from this sale. 

Complainant has lost $24,508.75 as a consequence of its expenditure 
of this amount on behalf of the partnership, and the fact that it received 
no payments from anyone as a result of the disposition of the greens. We 
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conclude that, since the parties agreed to share all profits and losses, the 
respondent owes complainant $12,254.38 (one half of complainant’s ex- 
penditure on behalf of the venture). Respondent’s failure to pay com- 
plainant $12,254.38 is a violation of section 2 of the Act for which repa- 
ration should be awarded, with interest. 

Were there nothing more, we would merely order respondent to pay 
complainant the $12,254.38, plus interest. However, we cannot, in the 
interest of justice, ignore our findings in PACA Docket No. 2-4927. Pur- 
suant to 7 CFR 47.25 (f), we take official notice of the record and the 
Decision and Order in that proceeding. As noted in Finding of Fact No. 6 
above, the complainant and respondent herein were joint respondents in 
that proceeding. The Order in that case held them jointly liable to Wil- 
lingham in the total amount of $28,358.43 ($27,116.93 in damages and 
$1,241.50 in fees and expenses plus appropriate interest). It was made 
clear that the money withheld from Willingham was withheld by the 
complainant herein because of its monetary dispute with the respondent 
herein which ultimately resulted in this proceeding. Since respondent 
has been made jointly liable with complainant, by the Decision and 
Order in PACA Docket No. 2-4927, to Willingham for this failure to pay 
them the $28,358.43, plus appropriate interest, a requirement that it 
also pay complainant herein the $12,254.38 which we found it owed 
complainant, in addition to its liability to Willingham, might unjustly 
enrich complainant. Consequently we find that respondent’s payment of 
$12,254.38 plus appropriate interest ' to Willingham, should be consid- 
ered to satisfy its indebtedness to complainant as found herein.” 

We must now turn to complainant’s claim for fees and expenses. Com- 
plainant has submitted a claim for $4,411.90. Of this amount, $3,134.00 
represents attorney’s fees. Complainant’s attorney claims $2,240.00 (32 
hours at $70.00 per hour) as his fee for preparation for the hearing. We 
find this claim unwarranted. The issues in this proceeding do not war- 
rant this claim. We, therefore, reduce it to $700.00. The attorney also 
claims $40.00 for subsistence for one day. Such amount is unwarranted 
because the attorney had no cause to be away from home overnight. As a 
consequence of these disallowances, complainant’s claim for attorney’s 
fees and expenses is reduced to $1,554.00. 


1. It should be noted that, to avoid unjust enrichment of any party, and in the interest of 
justice, we exclude this Decision and Order from the June 2, 1980, Final Determination (45 
F.R. 37872; June 5, 1980) raising the interest rate to 13% on all reparation orders issued 
after July 1, 1980. Because of the inter-relationship between this Decision and Order and 
that in Docket No. 2-4927, to do otherwise should be unjust. 

2. Because respondent is jointly liable for payment to Willingham of the total amount of 
$28,358.43, plus appropriate interest, the payment of $12,254.38, plus interest, to 
Willingham will not totally satisfy the requirements of the Order in PACA Docket No. 2- 
4927 although it should be considered to have satisfied the Order issued below. 
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Complainant claims $693.00 for witness fees and mileage. Of this 
amount, $90.00 is for witnesses who were subpoenaed for appearance at 
the hearing but not called. Since the complainant had taken their deposi- 
tion, it should have known that these witnesses would not be called. 
Complainant also claims $32.00 as subsistence for two witnesses. These 
witnesses were not caused to be away from home overnight and thus 
there is no merit in this claim. Further, complainant claims mileage for 
two witnesses at 20 cents per mile. Such amount is reduced to 18.5 cents 
per mile which was the maximum permitted by statute at the time of the 
hearing. 28 U.S.C. 1821 (c) (2). Complainant also claims $331.20 as wit- 
ness fees for the appearance of its principal at the depositions and at the 
hearing. His appearance was not warranted at the deposition and, since 
he was not required to be away from home overnight by the hearing, he 
is not entitled to subsistence. This claim is thus reduced to $153.60. 
Complainant’s claim for witness fees is thus reduced to $339.32. 

As a consequence of the above, complainant’s claim for fees and ex- 
penses is reduced from $4,411.90 to $2,344.72. We find the amount of 
$2,344.72 to be reasonable, and a further award in this amount should 
be issued.’ For the same reasons expressed as to the damage award 
above, we find that payment of this amount to the complainants in 
PACA Docket No. 2-4927 (Willingham), should be considered to satisfy 
this award.‘ 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $12,254.38 with interest thereon at the rate 
of 8 percent per annum from May 1, 1977 until paid: Provided, That 
payment of this amount to Perry Willingham d/b/a Willingham Farms, 
Ralph Eubanks, or John L. Joiner, Jr., the complainants in PACA Dock- 
et No. 2-4927, shall be considered to satisfy this award. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as further reparation, $2,344.72, with interest thereon at 
the rate of 8 percent per annum from the date of this order until paid: 
Provided, That, payment of this amount to Perry Willingham d/b/a Wil- 
lingham Farms, Ralph Eubanks, or John L. Joiner, Jr., the complainants 
in PACA Docket No. 2-4927, shall be considered to satisfy this award. 

Copies of this order shall be served upon the parties. 


3. See footnote 1 above. 
4. See footnote 2 above. 
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(No. 20,044) 


MIRSKI, ROGERS & DURKIN, INC. v. MONARCH PRODUCE, INC. PACA 
Docket No. 2-5371. Decided August 6, 1980. 


Purchases, by person appearing as agent—Permission by principal—Estop- 
pel—Apparent authority, insufficient evidence as to—Partial Reparation 


Where as to the purchase of the first load, respondent permitted by principal, another 
person to act as its agent in purchasing the produce without giving any notice of 
lack of authority of this person. There is insufficient evidence of apparent authority 
as to the purchase of the second load, and therefore, respondent is only liable for the 
purchase of the first load, less $6,000 already paid. 


George S. Whitten, Presiding Officer. 
LeRoy W. Gudgeon, Northfield, Ill., for complainant. 
Chris Butler, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $6,880.03 in connection with the shipment of 
a truckload of apples and pears and a truckload of apples in interstate 
commerce. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
which failed to file an answer thereto within the time allowed and was 
held to be in default. On May 2, 1979, a default order was issued against 
respondent in the amount of $6,880.03. On May 15, 1979, respondent 
filed a petition to reopen after default along with a proposed answer. On 
June 4, 1979, the default order of May 2, 1979, was stayed and com- 
plainant was granted 10 days in which to submit its views on the matter 
of reopening after the default. After being granted several extensions of 
time complainant filed objections to reopening the proceeding. On 
August 21, 1979, the petition to reopen after default was granted and 
the proposed answer as subsequently amended by respondent was ac- 
cepted for filing. 

The amount claimed in the formal complaint exceeds $3,000. How- 
ever, the parties have waived an oral hearing. Therefore the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
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47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn state- 
ments. Complainant filed an opening statement, and respondent filed an 
answering statement. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mirski, Rogers & Durkin, Inc., is a corporation whose 
address is 2840 S. Ashland Avenue, Chicago, Illinois. 

2. Respondent, Monarch Produce, Inc., is a corporation whose address 
is 3167 Produce Row, Houston, Texas. At the time of the transactions in- 
volved herein respondent was licensed under the Act. 

3. On or about October 6, 1978, complainant sold to respondent one 
mixed truckload of apples and pears for a total invoice price of 
$10,091.25, delivered. An invoice was sent on October 10, 1978, to Mon- 
arch Produce, Inc., 3167 Produce Row, Houston, Texas 77023, and the 
produce was shipped on or about October 9, 1978, to respondent by 
truck with the bill of lading made out for delivery to Monarch Produce, 
Inc., Houston, Texas. The apples and pears were refused by Monarch 
Produce and actually delivered to the place of business of Diamond Pro- 
duce in the same city. On or about November 11, 1978, pursuant to a 
telephone agreement between complainant and respondent, the terms of 
sale were changed to f.o.b., and the total price was reduced to $8,392.05, 
with a corrected invoice being sent to respondent at the same address. 

4. On or about October 19, 1978, complainant shipped to respondent 
one truckload of apples. On October 20, 1978, complainant sent respond- 
ent an “acknowledgement” listing the quantity, type, and price of the 
produce, and on October 23, 1978, sent to respondent at the same ad- 
dress an invoice showing a corrected quantity for the produce shipped, 
at a corrected total price of $7,228.00. The apples were refused by Mon- 
arch Produce and actually delivered to the place of business of Diamond 
Produce. 

5. The formal complaint was filed on January 2, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges sale of the subject commodities to respondent and 
respondent’s subsequent failure to pay for said commodities. The record 
reveals that the two trucks were directed by the applicable bill of ladings 
to deliver the produce to respondent in Houston, Texas, but that such 
produce was actually delivered to Diamond Produce Distributors in the 
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same city. After being contacted by officials of the Fruit and Vegetable 
Division, Diamond Produce paid complainant $6,000.00 for the first 
truckload and $3,440.02 for the other truckload, leaving the amount of 
$6,880.03 unpaid on the two invoices. 

Complainant filed an affidavit by Leonard D. Allen, Jr., a saleman 
who was employed by complainant at the time the subject sales took 
place and who was personally responsible for negotiating said sales. Mr. 
Allen stated that on or about October 6, 1978, pursuant to instructions 
from his superior Mr. Larry Adams that he contact firms in the state of 
Texas which were shown by the Blue Book to have a good credit rating, 
concerning sales of apples and pears, he called respondent’s firm using 
the telephone number listed in the Blue Book and talked to a party who 
identified himself as “Dave.” The conversation with Dave resulted in the 
sale of the first truckload of mixed apples and pears. Subsequently Mr. 
Allen stated he was called by Dave on October 20, 1978, who expressed 
an interest in a straight load of apples. Mr. Allen stated that there was 
some question as to availability and to save time in having to look up the 
phone number later, he asked for Dave’s number so that he could call 
him back. Later the same day he called the number and the person 
answering the phone said “Diamond Produce.” Mr. Allen then said he 
was trying to reach Monarch Produce and was told that it was O.K. since 
they were part of the same company. Dave then came on the line and the 
sale of the second load was negotiated. Allen stated that at no time did 
complainant receive any objection to the invoices that were mailed by 
complainant to respondent’s address in Houston, Texas. Complainant 
also filed an affidavit by Larry Adams, Mr. Allen’s superior, and a state- 
ment by Ted Mirski, president of complainant corporation, which sup- 
ported Mr. Allen’s statement. Although respondent filed an answer in 
affidavit form which was sworn to by the president of Monarch Produce, 
Inc., and also a subsequent answering statement sworn to by the same 
party, respondent did not explain why no reply was made by it to the in- 
voices issued by complainant. In addition, respondent admitted that 
Larry Seamans was employed by respondent until August 1, 1978, at 
which time he allegedly left respondent to operate Diamond Produce, 
Inc. Respondent also admitted that Larry Seamans was employing Dave 
Shaftner at the time in question. Respondent stated that “the Blue Book 
was not revised to eliminate Larry Seamans as an employee of Monarch 
Produce until sometime after August, 1978.” Respondent did not state 
when after August, 1978, such revision was made. Respondent admitted 
that the load of apples and pears was brought to Monarch Produce on or 
about October 13, 1978, but stated that the load was refused and the 
driver directed to deliver such apples and pears to Diamond Produce 
when the driver asked for “Dave.” 
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In addition the president of complainant stated in an affidavit filed as 
a part of the opening statement that on November 10, 1978, he called 
Monarch Produce and inquired about payment and received permission 
to change the first shipment from “delivered” to “f.o.b.”, which he subse- 
quently did. 

We have held that where a principal, by act or conduct, knowingly 
causes or allows another to appear as his agent, either generally or for a 
particular purpose, he will be estoped to deny such agency. George 
Arakilian v. Leonard O'Day, 31 A.D. 1395 (1972). It is evident to us from 
all the evidence that respondent must have been aware that “Dave” was 
answering its phone. In addition we find that there was a subsequent 
modification of the original contract as to the first load which was en- 
tered into by respondent. We therefore find that respondent was the 
purchaser of the first load. 

The second load presents a more difficult question. The purchase was 
not effectuated by a call to respondent’s place of business, and when 
complainant placed his return call to “Dave,” the phone was answered 
with the words “Diamond Produce.” This should have put complainant 
on inquiry as to “Dave’s” authority as to the purchase for Monarch Pro- 
duce. We find insufficient evidence of apparent authority as to the pur- 
chase of the second load. 

Respondent is liable to complainant for the purchase price of the first 


load, less $6,000 already paid, or $2,392.05. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,392.05, with interest thereon at 
the rate of 13% per annum from November 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,045) 


PETE VAN VLIET v. FARWEST FRUIT FACTORS, INC. and/or NORTHWEST 
FRUIT SALES, INC. PACA Docket No. 2-5469. Decided Au- 
gust 7, 1980. 


Failure to file answer—Default 
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Where respondent Farwest Fruit Factors, Inc. failed to file an answer to the complaint, it is 
deemed to have admitted the facts alleged therein. Respondent Farwest is liable to 
complainant reparation with interest. 


Lack of jurisdiction—Dismissal 


Where the complaint against Northwest Fruit Sales, Inc. was filed in excess of nine months 
after the alleged cause of action accrued, therefore, the Secretary is without juris- 
diction over Northwest and the complaint against it must be dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Richard B. Price, Omak, Wash., for respondent Northwest Fruit Sales, Inc. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A complaint 
was filed in which complainant seeks a reparation award against re- 
spondents, jointly and severally, in the amount of $24,369.42, in connec- 
tion with a quantity of apples intended for shipment in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent. Respondent Northwest Fruit Sales, Inc. 
filed an answer in which it denied liability to complainant. Respondent 
Farwest Fruit Factors, Inc. failed to file an answer and was considered to 
be in default. 

Although the amount alleged in the complaint exceeds $3,000, the 
parties have waived oral hearing. Thus, the shortened procedure set 
forth in section 4720 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given the opportunity to 
submit additional evidence and briefs but elected not to do so. 


FINDINGS OF FACT 


1. Complainant, Pete Van Vliet, is an individual whose address is 
Route 2, Wilder, Idaho. 

2. Respondent, Farwest Fruit Factors, Inc. (hereinafter referred to as 
“Farwest”), is a corporation whose address is P.O. Box 639, Payette, 
Idaho. At the time of the transaction involved herein, Farwest was li- 
censed under the Act. 

3. Respondent, Northwest Fruit Sales, Inc. (hereinafter referred to as 
“Northwest”), is a corporation whose address is P.O. Box 257, Monitor, 
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Washington. At the time of the transactions involved herein, Northwest 
was licensed under the Act. 

4. In October 1977, in contemplation of movement in interstate com- 
merce, complainant consigned to Farwest 985 bins of various kinds of 
apples. Northwest was not a party to this arrangement. 

5. An investigation of respondents’ records by United States Depart- 
ment of Agriculture investigators revealed that Farwest had turned the 
apples over to Northwest to make the sales. The investigators de- 
termined that the sale of the apples resulted in $43,699.42 in net pro- 
ceeds. 

6. Farwest has made eight payments to complainant from February 1, 
1978 to April 7, 1978, totalling $19,300, leaving $23,369.42 which com- 
plainant claims to be due and owing. 

7. An informal complaint was filed against Farwest and another 
party (not Northwest) on April 24, 1978, which was within nine months 
from the time the cause of action herein accrued. A formal complaint 
was filed against Farwest and Northwest on May 1, 1979, which was in 
excess of nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action against respondents, jointly and 
severally, claiming that it is owed $24,369.42 in connection with a 
quantity of apples consigned to respondents, but for which respondents 
have remitted only $19,300 of the net proceeds of $43,699.42. 

Farwest failed to file an answer to the complaint and is, therefore, 
deemed to have admitted the facts alleged therein (see 7 CFR 47.8). 
Northwest denies liability, contests the results of the United States De- 
partment of Agriculture investigation and contends that the complaint 
was not timely filed. 

As to Farwest, the evidence in the record shows that it entered into an 
agreement with complainant to handle complainant’s apples on consign- 
ment, but that Farwest remitted to complainant only $19,300 instead of 
the $43,699.42 obtained in net proceeds. This is clearly a violation of 
section 2 (4) of the Act, which states that it is unlawful for a commission 
merchant “to fail or refuse truly and correctly to account and make full 
payment promptly in respect of any transaction in any such commodity 
to the person with whom such transaction is had. . . .” Therefore, repara- 
tion should be awarded complainant against Farwest, with interest. 

Turning to Northwest, we need not reach the merits of complainant’s 
allegations, as we conclude that jurisdiction was lacking due to the com- 
plaint having been filed in excess of nine months from the time the cause 
of action alleged herein accrued. While an informal complaint was filed 
on April 24, 1978, which was less than nine months from October 1977, 
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when the consignment was allegedly entered into, Northwest was not a 
named respondent in such informal complaint. This is evident from the 
face of the informal complaint (report of investigation, exhibit no. 2) 
which names as the respondents “George Kirschner d/b/a Farwest Fruit 
Factors or Western Packers.” The formal complaint, which included 
Northwest among the named respondents, was not filed until May 1, 
1979, more than a year after the alleged cause of action accrued. There- 
fore, the Secretary is without jurisdiction over Northwest and the com- 
plaint against Northwest must be dismissed. See Jebavy-Sorenson 
Orchard Co. v. Lynn Foods Corporation, 32 A.D. 529, 531 (1973). 


ORDER 


Within 30 days from the date of this order, respondent Farwest Fruit 
Factors, Inc. shall pay to complainant $24,369.42, with interest thereon 
at the rate of 13 percent per annum from November 1, 1977, until paid. 

The complaint against Northwest Fruit Sales, Inc. is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,046) 


BURNAND & Co., INC. v. PROCACCI BROS. SALES CORPORA- 
TION. PACA Docket No. 2-5504. Decided August 7, 1980. 


Acceptance of tomatoes—Inspection, remote—Failure to establish breach of con- 


tract 


Where respondent accepted the tomatoes, and the inspection of the tomatoes was remote in 
time and covered less than 1/3 of the lot of tomatoes in question, respondent failed 
to prove a breach of contract by complainant and damages resulting therefrom. Re- 
spondent is liable for the full contract price of the subject tomatoes. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
William J. Fair, Springfield, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $13,406 in connection with the sale 
of a truckload of cherry tomatoes to respondent in the course of inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. Respondent also filed a counterclaim arising out of the 
same transaction in the amount of $13,297. Complainant filed a reply to 
the counterclaim denying any liability to respondent. 

Although the amount claimed as damages herein exceeds $3,000, 
neither party requested an oral hearing and the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is there- 
fore applicable. Pursuant to such procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Burnand & Co., Inc., is a corporation whose address 
is P.O. Box 2180, Nogales, Arizona. At the time of the transaction in- 
volved herein complainant was licensed under the Act. 

2. Respondent, Procacci Bros. Sales Corporation, is a corporation 
whose address is 3655 South Lawrence Street, Philadelphia, Pennsy]l- 
vania. At the time of the transaction involved herein respondent was li- 
censed under the Act. 

3. On or about December 27, 1978, complainant sold and shipped to 
respondent one truckload of cherry tomatoes containing 1890 flats of 
“Padre Kino” brand tomatoes and 180 flats of “Erendira” brand 
tomatoes at $7 per flat, plus $138 for Palletization and $20 for a 
thermometer, for a total invoice price of $14,648. The contract between 
the parties was negotiated by a broker, Mr. W. H. Sheffield. 

4. The truckload of tomatoes arrived at respondent’s place of business 
in Philadelphia on Saturday, December 30, 1978, where they were ac- 
cepted by respondent and unloaded into respondent’s cooler. On January 
3, 1979, at 3:45 p.m. the 180 flats of “Erendira” brand cherry tomatoes 
were federally inspected with the following results in relevant part: 


WHERE INSPECTED: Applicant’s Whse 


PRODUCTSINSPECTED: Cherry TOMATOES in 12-1 pint 
flats labeled “Erendiva Tomatoes 
Brand, Grown in Mexico, Jose 
Texan Camalu Baja, California, 
Baja-Cal Produce Co., Chula Vista, 
Calif.” Applicant’s count 180 flats. 
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CONDITION OF 
LOAD: Stacked at above location. 


CONDITION OF 
PACK: Pints well filled. 


TEMPERATURE OF 
PRODUCT: Various locations 55° F. 


CONDITION: Average approximately 10% green 
and breakers, 15% turning and 
pink, 42% light red and red. Dam- 
age by Bacterial Spots from 12 to 
24% average 18%. Decay from 20 
to 42%, average 33%. Bacterial 
Soft Rot in advanced stages. 


REMARKS: Applicant states stock unloaded 
from trailer Fla C 31460. 


On January 5, 1979, at 11:40 a.m., a portion of the remaining cherry 
tomatoes was federally inspected with the following results in relevant 
part: 


WHERE INSPECTED: Applicant’s Whse 


PRODUCTSINSPECTED: Cherry TOMATOES in 12-1 pint 
flats labeled. “Padre Kino Grupe 
Kino Hermosillo, Sonar Kitts 
Vegetable Distributors, Inc., 
Nogales, Arizona” and stamped 
“Cherry Tomatoes, Grown in 
Mexico, 12 pints, Burnand & Co., 
Inc., Nogales, Az.” Applicant’s 
count 600 flats. 


CONDITION OF LOAD: Stacked at above location. 


CONDITION OF PACK: Pints well filled. 


TEMPERATURE OF 
PRODUCT: Various locations 57°F. 


CONDITION: Average approximately 10% green 
to breaking, 30% turning to pink, 
40% light red to red. Soft 
tomatoes which are water soaked 
and translucent from 8 to 30% in 
most samples, many none, average 
10%. Decay from 4 to 26%, in 
most samples, many none, average 
10% Bacterial Soft Rot in ad- 
vanced stages. Damage by Bac- 
terial Spots from 6 to 28% in most 
samples, some none, average 12%. 
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REMARKS: Applicant states stock unloaded 
from trailer Fla C 31460. 


5. On or about January 3, 1979, respondent gave notice to com- 
plainant through the broker that it was not satisfied with the 180 flats 
of “Erendira” brand tomatoes. Complainant and respondent agreed to an 
allowance of 60¢ per lug on the whole shipment, or $1,242, as an ap- 
proximation of the invoice cost of the 180 flats of “Erendira” brand 
tomatoes. There remains due and owing from respondent to complainant 
the sum of $13,206 on the purchase price of the tomatoes. 

6. A formal complaint was filed on August 7, 1979, which was within 
9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent alleges that complainant breached the contract of sale by 
shipping along with the “Padre Kino” brand tomatoes, the 180 
“Erendira” brand tomatoes. Complainant, however, in a sworn state- 
ment by Peter Padilla, complainant’s salesman who negotiated the sub- 
ject sale, stated that the 180 flats of “Erendira” brand tomatoes were 
specifically ordered by the broker to complete the load in order that 
freight charges would not be incurred for unutilized space. The sworn 


statement of Mr. Sheffield on this point did not agree with the state- 
ment of Mr. Padilla. However, Mr. Sheffield’s statement was confused as 
to several points. For instance, Mr. Sheffield stated that he was con- 
tacted by respondent on January 3, and read an inspection on the “Padra 
Kino” brand tomatoes stating that such tomatoes were in poor condition, 
whereas the actual inspection of such tomatoes did not take place until 
January 5, 1979. We find that the inclusion of the 180 flats of 
“Erendira” brand tomatoes was contemplated by the parties at the time 
the contract was negotiated. 

Much of the disputation between the parties herein concerned per- 
ipheral issues which are not important to the disposition of this case. 
Since respondent accepted the subject tomatoes a successful defense by 
respondent to complainant’s action depends upon proof of a breach of 
contract on the part of complainant. Complainant has allowed re- 
spondent all but $18 of the purchase price of the 180 flats of “Erendira” 
brand tomatoes in what amounted to a settlement between the parties 
relative to such tomatoes. As to the remaining 1890 “Padre Kino” 
tomatoes, respondent’s only evidence of a breach of contract on the part 
of complainant is the federal inspection made on January 5, 1979, or 6 
days after the arrival of such tomatoes. We have on numerous occasions 
refused to give credence to inspections less remote in time than the one 
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under consideration here. See Max Fieldbaum & Sons, v. Alderiso, 27 
A.D. 763 (1968); Heitzman Produce v. Palella, 26 A.D. 921 (1967); S. E. 
Lankford & Sons v. Nach, 19 A.D. 1316 (1960); and Inness Bros. v. Fruit 
Supply Co., 17 A.D. 580 (1958). In this case not only is the inspection re- 
mote in time from the point of arrival but it also covered less than 1/3 of 
the lot of tomatoes in question. See Relan Produce Farms v. Rushton & 
Co., Inc., 38 A.D. 1636 (1979); and Mario Saikhon v. Russell-Ward Co., 
Inc., 34 A.D. 1940 (1975). We find that respondent has failed to prove a 
breach of contract on the part of complainant relative to the subject 
tomatoes. We also note that respondent failed to submit adequate evi- 
dence on which to base an assessment of damages even had we found a 
breach of contract on complainant’s part. 

Since respondent accepted the subject tomatoes and has not proven a 
breach of contract on the part of complainant, respondent is liable to 
complainant for the full contract price of such tomatoes, or $13,406. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 


complainant, as reparation, $13,406, with interest thereon at the rate of 
13 percent per annum from February 1, 1979, until paid. 
Copies of this order shall be served upon the parties. 


(No. 20,047) 


R AND J PACKING AND SALES Co., INC. v. MIRSKI, ROGERS & DURKIN, 
INC. AND KLEIMAN AND HOCHBERG, INC. PACA Docket No. 
2-5519. Decided August 7, 1980. 


Acceptance of check—Accord and Satisfaction—Actual purchaser, estab- 
lished— Dismissal 


Where complainant accepted a check from respondent Kleiman for the proceeds from the 
sale of grapes, this constitutes accord and satisfaction, and where respondent Mirski 
was not the purchaser of the grapes, but a cobroker with Larry Ober Co., the com- 
plaint against both respondents is dismissed. 


Edward M. Silverstein, Presiding Officer. 
John L. Barkley, Lodi, Calif., for complainant. 
Respondents, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). Complain- 
ant filed a timely complaint seeking a reparation award of $5,337.76 
against respondents in connection with a transaction, in interstate com- 
merce, involving a shipment of grapes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondents, each of which filed an answer thereto 
denying the debt alleged by complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and therefore the short- 
ened procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure, the verified pleadings of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. Complainant filed an opening statement 
and each respondent filed an answering statement. 


FINDINGS OF FACTS 


1. Complainant, R and J Packing and Sales Co., Inc., is a corporation 
whose address is P. O. Box 388, Lodi, California 95240. 

2. Respondent, Mirski, Rogers & Durkin, Inc. (hereinafter “respon- 
dent Mirski”) is a corporation whose address is 2357 South Ashland Ave- 
nue, Chicago, Illinois 60608. 

3. Respondent, Kleiman & Hochberg, Inc. (hereinafter “respondent 
Kleiman”) is a corporation whose address is 229-231B, New York City 
Terminal Market, Bronx, New York 10474. 

4. At all pertinent times, respondent Mirski and respondent Kleiman 
were licensed under the Act. 

5. On or about August 4, 1978, respondent Kleiman requested that 
Larry Ober Co., Box 247, Delano, California 93215, which was licensed 
under the Act and carrying on the business of a broker, purchase a truck- 
load of Thompson Seedless grapes on its behalf. In furtherance of this re- 
quest, Larry Ober Co. contacted respondent Mirski. Respondent Mirski, 
which for several years had represented complainant in the midwest, se- 
cured the grapes from complainant. The contract required the grapes to 
be precooled, at 35 cents per package, and provided for an F.O.B. price 
of $8.00 per package for 1,440 packages (total price $12,044.00 includ- 
ing precooling, palletization and temperature chart but less brokerage). 
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Larry Ober Co., on or about August 7, 1978, issued a Broker’s Memoran- 
dum which denotes the complainant as the seller and the respondent 
Kleiman as buyer. On or about August 7, 1978, respondent Mirski issued 
an invoice, on behalf of complainant, to Larry Ober Co. On or about Au- 
gust 9, 1978, complainant invoiced respondent Mirski for the grapes. 

6. On August 4, 1978, the grapes were picked up at complainant’s lo- 
cation by a truck operated by H. A. Lineberger, North Carolina License 
No. D27726, which had been arranged for by David Kuykendall Truck 
Brokers, Inc. The driver of the truck, Pete Murray, before loading, 
phoned David Green, an employee of Kuykendall, and informed him 
that “the grapes were pulping 60 to 65 degrees and that the boxes were 
not stacked properly.” After conversing with Larry Ober Co., Mr. Green 
instructed Mr. Murray to load the grapes making a proper notation of 
the condition on the delivery receipts. At no time did Kuykendall or 
Lineberger take responsibility for the condition of the load of grapes. 
The in transit shipping time was normal and there is no evidence that 
there was any ususual shipping conditions affecting the condition of the 
grapes. The temperature chart does reflect that the temperature of the 
truck started at 80°F and was reduced, during the first 12 hours, to less 
than 50°F which temperature was further reduced to 40°F at, approxi- 
mately, the 31 hour mark. At that point, the chart reflects a sharp rise to 
70°F. At the 36 hour point, the chart reflects that the Therma-Gard 
ceased operating for the remainder of the trip. 

7. The grapes were received by respondent Kleiman. The load was in- 
spected as 3:30 a.m. on August 8, 1978, by Departmental inspectors. 
The temperature was recorded on the official inspection certificate as 
40°F at the door and 43°F at the bottom; the quality was noted as aver- 
aging “5% waterberries and scars” as permanent defects; and the condi- 
tion was listed as follows: 


Berries generally firm and generally firmly attached to capstems. 2 to 9%, aver- 
age 5% shattered berries. Stems light green and pliable. 2 to 7% average 4% wet 
and sticky berries from juice of shattered and/or decayed berries. Average 1% de- 
cay. 


The certificate notes that the grapes failed to grade U.S. No. 1. 

8. Subsequent to the inspection, respondent Kleiman notified the Lar- 
ry Ober Co. that it would not accept the grapes because of their condi- 
tion and because they failed to grade U.S. No. 1. Larry Ober, after con- 
tacting complainant and receiving its assurance that it would “stand be- 
hind the load” told respondent Kleiman to “dispose of the load of 
grapes.” With the expectation that it was doing so on behalf of complain- 
ant, respondent Kleiman disposed of the grapes. 

9. Complainant did not receive a copy of the truck temperature chart 
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until September 25, 1978, whereupon it notified respondent Mirski that 
it now wanted payment in full. 

10. At some time subsequent to disposing of the grapes, respondent 
Kleiman mailed a check in the amount of $6,706.24, to complainant 
which represented the proceeds from the sale of the grapes. Complain- 
ant received, accepted, and cashed the check. 

11. A formal complaint was filed on November 20, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSION 


The initial dispute which must be resolved concerns the establishment 
of which respondent was the purchaser of the grapes from complainant. 
Complainant asserts that respondent Mirski was the purchaser and that 
Mirski must have sold the grapes to respondent Kleiman. Respondent 
Mirski asserts that it was merely a co-broker with Larry Ober Company. 
It is supported in that assertion by affidavits from Larry Ober, by the 
broker’s memorandum issued on August 7, 1978, by Larry Ober Com- 
pany, and by the invoice respondent Mirski issued to Larry Ober Co., al- 
so on August 7, 1978. We conclude, therefore, that respondent Mirski 
was a co-broker with Larry Ober Co. Since complainant has failed to 
state a cause of action against respondent Mirski in its capacity as a 
broker, the complaint against respondent Mirski must, therefore, be dis- 
missed. DeBruyn v. Weyman, 25 Agric. Dec. 112 (1966). 

Having resolved the dispute between complainant and respondent 
Mirski, we now turn to the dispute between complainant and respondent 
Kleiman. The basis for this dispute emanates from the condition of the 
grapes on arrival in New York. On arrival, the grapes failed to grade 
U.S. No. 1. This is clearly reflected in the inspection certificate. See, 
also, 7 CFR 2851.885, Table II. After being notified of this, the com- 
plainant agreed to, in the words of its Director of Sales, “stand behind 
the load”. 

The dispute arose after the complainant received a copy of the Ther- 
ma-Gard temperature chart. That chart indicates that the truck tem- 
perature started at, approximately, 80°F and then went down to 40°F. 
Although the Therma-Gard mechanism apparently became defective in 
transit (the chart shows a sharp rise from 40°F to 70°F after the first 36 
hours and then shows nothing), the temperature of the truck at the time 
of the federal inspection, 40°F, and the normal shipping time reflect 
that there was no abnormal shipping conditions which affected the con- 
dition of the grapes. Borsellino & Ferlisi Grape Co. v. Delcor Fruit Sales, 
34 Agric. Dec. 909 (1975). In spite of this, complainant asserts that the 
temperature chart reflects an abnormal shipping condition. Consequent- 
ly, it, after receiving a copy of the chart, withdrew from its prior com- 
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mitment to “stand behind the load” and demanded payment in full. 

However, it is clear that complainant, after being apprised of the re- 
sults of the inspection, agreed to renegotiate its contractual arrange- 
ments with respondent Kleiman. In furtherance of this renegotiated 
contract, respondent Kleiman sold the grapes and sent complainant a 
check, in the amount of $6,706.24, which represented the proceeds from 
the sale. Complainant accepted and cashed this check. The acceptance 
and cashing of respondent Kleiman’s check by complainant resulted in 
accord and satisfaction. Mendelsohn-Zeller Co. v. Michael Navillo, Inc., 
34 Agric. Dec. 903 (1975). The complaint, against respondent Kleiman, 
therefore, must also be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,048) 


DICHTER BROTHERS & GLASS, INC. v. R. FERRIS AND SONS, INC. PACA 
Docket No. 2-5549. Decided August 7, 1980. 


Contract—Refusal of goods without reasonable cause—Liability 


Where complainant complied with the terms of the contract, and since respondent never 
clearly or unequivocally cancelled the contract, there were no grounds upon which 
to refuse acceptance of the tomatoes, therefore, respondent is liable to complainant 
for the agreed purchase price of such tomatoes. 


Diane L. Langton, Presiding Officer. 
Howard Klein, Media, Pa., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $1,228.50. The transaction in 
question involved the sale of tomatoes in interstate commerce. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

Since the amount of damages alleged in the complaint does not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to this procedure, complainant submitted an opening statement. Re- 
spondent did not file an answering statement. Briefs were not filed by 
either party. 


FINDINGS OF FACT 


1. Complainant, Dichter Brothers & Glass, Inc., is a corporation 
whose address is 3600 South Galloway Street, Philadelphia, Pennsylva- 
nia 19148. 

2. Respondent, R. Ferris and Sons, Inc., is a corporation whose ad- 
dress is Regional Market, Wurz Avenue, Utica, New York 13502. At the 
time of the transaction in dispute, respondent was licensed under the 
Act. 

3. On or about July 2, 1979, in the course of interstate commerce, 
complainant sold to respondent by an oral contract negotiated through 


Burt Rubin, respondent’s broker, the following list of produce FOB. 


Florida 56 — U.S. #1 6x7 size 30 lb. Tomatoes $ 8.50 
Florida 20 — U.S. # 6x6 size 30 lb. Tomatoes $10.00 
Florida 15 — U.S. #1 5x6 size 30 Ib. Tomatoes $11.50 
Arkansas 40 — U.S. #1 Vine Ripe Tomatoes $ 9.50 


4. The sale was confirmed by a Broker’s Memorandum of Purchase 
and Sale numbered 54579 and dated July 2, 1979, which memorandum 
specifies the produce was sold “in person”. 

5. The morning of July 2, 1979, respondent’s broker, Burt Rubin, also 
purchased for respondent perishable merchandise on the Philadelphia 
market, other than that in dispute herein. 

6. Respondent’s broker, Burt Rubin, acting on respondent’s behalf, ar- 
ranged to place all of the perishable produce he had purchased for re- 
spondent on the morning of July 2, 1979, on a truck owned by Ike LaDue 
of Fulton, New York. At 7:00 a.m. on July 2, 1979, Mr. Rubin gave the 
truck driver the tickets to pick up the merchandise so ordered. At ap- 
proximately 7:30 a.m. the truck driver told Mr. Rubin he did not have 
room for respondent’s merchandise. However, respondent’s broker asked 
the truck driver if he would attempt to find room for respondent’s toma- 
toes. The truck driver proceeded to place the tomatoes in the front of the 
truck. 





DICHTER BROTEHRS & GLASS, INC. 1027 
Cite as 39 A.D. 1025 

7. At approximately 8:30 a.m. on the July 2, 1979, respondent’s 
broker, Burt Rubin, and the truck driver talked to respondent on the 
phone. The truck driver told Mike Hiasa of respondent firm that the to- 
matoes were loaded in the front of the truck, and the rest of the truck 
was almost entirely loaded with produce purchased by another broker 
for a principal in Syracuse, which was the truck driver’s first stop. Mr. 
Haisa responded that the other produce purchased by respondent’s 
broker was even more important than the tomatoes. The truck driver 
told Mr. Haisa that if at all possible, he would place the other merchan- 
dise ordered for respondent on the back of the truck. The truck driver 
did not place any further merchandise for respondent on the truck, other 
than the tomatoes already loaded. 

8. On or about the morning of July 3, 1979, the truck arrived in 
Utica, New York, at respondent’s place of business. Upon backing the 
truck up to respondent’s loading dock, respondent asked the truck driver 
what he had on the truck. When the truck driver answered that he only 
had tomatoes for respondent, respondent told the truck driver that they 
did not want the tomatoes, because the rest of the produce purchased on 
July 2, 1979, was not also on the truck. Whereupon the truck pulled 
away from respondent’s dock with the tomatoes still loaded on the truck. 


9. Later on the day of July 3, 1979, the truck owner, Ike LaDue, in- 
formed respondent’s broker, Burt Rubin, that respondent refused the to- 
matoes upon arrival and the conditions of the refusal. Respondent’s 
broker asked Mr. LaDue to attempt delivery of the tomatoes to respon- 
dent, once again. 

10. Mr. LaDue sold the tomatoes for the purpose of recovering his 
freight costs to transport the tomatoes from Philadelphia, Pennsylvania 
to Utica, New York. 

11. On July 6, 1979, complainant sent respondent an invoice for the 
tomatoes shipped. On July 19, 1979, complainant called respondent and 
spoke to respondent’s bookkeeper about the unpaid invoice. In addition 
complainant sent out a second copy of the invoice to respondent. On 
August 7, 1979, complainant called respondent and spoke to Mike of re- 
spondent’s office who promised to send a check to complainant. No 
check was received. On August 16, 1979, complainant phoned respon- 
dent and talked to respondent’s bookkeeper who informed complainant 
that they should contact the truck owner, Mr. LaDue. Upon calling Mr. 
LaDue, complainant was told that respondent would not accept the to- 
matoes at respondent’s warehouse on July 2, 1979, and as a result, Mr. 
LaDue sold the tomatoes to pay for the freight due him from respondent 
for transporting the tomatoes from Philadelphia to Utica. 

12. A formal complaint was filed on December 13, 1979, which was 
within nine months after the cause of action, alleged herein, accrued. 
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CONCLUSION 


Complainant contends that respondent’s broker negotiated a binding 
sale of complainant’s tomatoes to respondent and while complainant 
complied with the terms of the contract, respondent has not paid for the 
produce. Respondent’s only defense rests upon its allegation that it can- 
celled the contract so negotiated, before the goods were shipped. There- 
fore, when the tomatoes arrived at respondent’s place of business, re- 
spondent felt justified in refusing to accept the goods. 

The evidence submitted, viewed in total, does not support respondent’s 
contention. Both complainant and the trucker relate a series of events 
that occurred, different from respondent. It appears that respondent re- 
fused delivery of complainant’s tomatoes because other and more im- 
portant produce to respondent had not also been loaded on the truck. 

Respondent’s broker bound respondent to a contract with complainant 
for tomatoes to a total amount of $1,228.50. According to the evidence, 
we find that respondent never clearly and unequivocally cancelled this 
contract, if any such attempt was made at all. Therefore, respondent had 
no reasonable grounds upon which to refuse acceptance of the goods. As 
complainant complied with the terms of the contract, respondent is li- 
able for the agreed purchase price of $1,228.50. 

The evidence is clear that once respondent refused to accept delivery, 


the trucker sold the tomatoes to cover its freight cost. No evidence was 
submitted by either party that the tomato sale proceeds exceeded the 
trucker’s freight expenses, nor was the trucker made a party to the dis- 
pute at hand. Therefore, while respondent never realized any proceeds 
from the tomato sale, respondent is solely liable for the contract price. 
As respondent violated section 2 of the PACA, reparation shall be 
awarded. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,228.50 with interest thereon at 
the rate of 13% per annum from August 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,049) 


COCHISE VEGETABLE GROWERS ASS’N, INC. v. UNITED GROWERS, 
Inc. PACA Docket No. 2-5607. Decided August 9, 1980. 


Admission of liability—Hearing denied 


Where respondent admitted owing complainant the amount claimed, and since no issues of 
fact are raised by the pleadings, respondent’s request for oral hearing is denied, and 
respondent shall pay complainant reparation with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Bertram H. Ross, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a timely com- 
plaint was filed in which complainant (Cochise Vegetable Growers 
Assn., Inc., P.O. Box 97, Elfrida, Arizona 85610) sought reparation 
against respondent (United Growers, Inc., 1317 East 8th Street, Los 
Angeles, California 90021), in connection with two transactions, in 
interstate commerce, involving bell peppers and green chili peppers hav- 
ing a total value $6,490.14. Respondent filed a timely answer in which it 
generally denied all of the material allegations in the complaint. While 
that general denial would, ordinarily, put the complainant under the 
burden of proving all of the material allegations denied by respondent, 
respondent “special[ly]” pleaded certain matters in addition to this gen- 
eral denial. In these additional pleadings, respondent admitted receiving 
“certain merchandise from complainant.” It also admitted offering to 
pay complainant $1,947.04 which represented a “30% dividend on com- 
plainant’s account” because of respondent’s “financial difficulties”. The 
money for this “dividend” was allegedly to come from the respondent 
corporation’s “stockholders, who were and are non-residents of the 
United States.” 

Noting that respondent, in its “special” pleadings, admits receiving 
merchandise from complainant having a value of $6,490.14 ($1,947.04 
is 30% of $6,490.14), the Presiding Officer required that it show cause 
why, pursuant to 7 U.S.C. 499g (a), an order should not be immediately 
issued against it. Respondent, through counsel, claimed that no order 
should immediately be issued because “there is no admission in the 





1030 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 1029 
answer that the entire amount sought by complainant is due, owing and 
unpaid.” We cannot agree with the assertion of respondent’s counsel. 
7 U.S.C. 499¢ (a), in pertinent part, provides as follows: 


If, after the respondent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary under such rules and regulations as he 
shall prescribe, unless the respondent has already made reparation to the person 
complaining, may issue an order directing the respondent to pay to the com- 
plainant the undisputed amount on or before the date fixed in the order, . . . 


In its answer, when the answer is viewed in its totality, respondent ad- 
mits all of the material allegations of the complaint. The answer, in ef- 
fect, is merely a claim that respondent is insolvent and cannot pay that 
which it owes complainant. However, we have repeatedly held that in- 
solvency is no defense in an action by a complaint for the purchase price. 
DeBruyn Produce Co. v. Joe Russo Fruit Co., 18 Agric. Dec. 545 (1959); 
Cedergreen Frozen v. Germann & Morgan, 18 Agric. Dec. 1105 (1959); 
and DeBruyn Produce Co. v. Parky Produce Company, Inc., 18 Agric. 
Dec. 1185 (1959). See, also, M&H Produce Co., 34 Agric. Dec. 200 
(1975), affd., 549 F.2d 830 (D.C. Cir. 1977), cert. den., 434 U.S. 920 
(1977). We find, therefore, that respondent has failed to pay com- 
plainant the amount of $6,490.14 which the latter is owed as a result of 
two transactions in interstate commerce involving perishable agricul- 
tural commodities. The failure of respondent to pay this amount is in 
violation of section 2 of the Act for which complainant shall be awarded 
reparation with interest. 

Since no issues of fact are raised by the pleadings, a hearing is not nec- 
essary, and respondent’s request for an oral hearing is denied. C. H. 
Robinson Co. v. Haley-Neeley Co., 19 Agric. Dec. 564 (1960). 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation $6,490.14, with interest thereon at the rate 
of 13 percent per annum from November 1, 1979, until paid. 
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(No. 20,050) 


MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. 2-5620. Decided August 11, 1980. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on April 23, 1980, and a formal complaint 
was filed on May 8, 1980. Complainant seeks to recover $31,308.60, 
which amount is alleged to be the total purchase price for two truckloads 
of 28# red raspberries sold to and accepted by respondent in July of 
1979. A copy of the formal complaint and the Department’s Report of 
Investigation was served upon respondent on May 27, 1980. Respondent 
filed an answer to the formal complaint on June 18, 1980 admitting that 
$29,949.70 of the amount claimed by complainant was due and owing to 
complainant on account of the transactions involved herein. 

Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein that 
the respondent has admitted liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary .. . may issue an order directing the respondent to 
pay the complainant the undisputed amount . . . leaving the respondent’s liability for 
the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount $29,949.70. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
August 1, 1979 until paid. 

Respondent's liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

This order shall be published and copies hereof shall be served upon 
the parties. 
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(No. 20,051) 


JOHN H. KILMER, JR., d/b/a J. H. KILMER v. SQUILLANTE & ZIMMERMAN 
SALES, INC. a/t/a SIMONS & FRENCH. PACA Docket No. 
2-5475. Decided August 15, 1980. 


Broker—Guarantee of payment, agreement not established—Counter- 
claim, failure to support—Dismissals 


Where complainant failed to prove there was any type of agreement between the parties 
where the broker guaranteed payment of the peaches, and where respondent 
showed no proof to support its counterclaim for brokerage commissions, the com- 
plaint and counterclaim is dismissed. Respondent as the prevailing party, is 
awarded reparation for fees and expenses. 


George L. Aubrey, Presiding Officer. 
Clarence E. Martin, Jr., Martinsburg, W. Va., for complainant 
Chas. W. Lake, New York City, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award in 
the amount of $17,460.00 in connection with a transaction in interstate 
commerce involving two truckloads of peaches shipped from West Vir- 
ginia to New York, New Jersey and Pennsylvania. 

A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent, 
who filed an answer thereto denying liability to complainant, and alleg- 
ing a counterclaim or offset in the amount of $690.15 due from com- 
plainant. In its answer respondent demanded an oral hearing. 

An oral hearing was held in New York City on March 4, 1980, at which 
both complainant and respondent were represented by counsel. Com- 
plainant testified in his own behalf, as did two other witnesses. Its prin- 
cipal officer testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is P. O. Box 1091, 
Martinsburg, West Virginia. At the time of the transaction involved 
herein complainant was licensed under the Act. 
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2. Respondent is a corporation whose address is 2175 Lemoine 
Avenue, Suite 400, Fort Lee, New Jersey. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. Pursuant to an oral contract negotiated in July 1978 by com- 
plainant and Mr. James Himelright, an employee of respondent, on or 
about August 25 and August 26, 1978, complainant loaded and shipped 
from a loading point at or near Martinsburg, West Virginia, two truck 
loads of peaches as follows: 


(1) truck license No. 47-338 VA, containing 600 3/4 bushel ctns. U.S. Extra 1 
Blake peaches, 2 inch up, consigned to Amigo Foods Corp., New York, NY, and 
300 packages of the same consigned to Filigree Foods, Inc., Totowa, New Jersey. 


(2) truck license No. N.C. L11911 containing 900 3/4 bushel U.S. Extra No. 1 
Loring peaches, 2 1/4” up consigned to Food Fair Stores, Inc., Philadelphia, Pa. 


4. On or about August 29, 1978, respondent issued three broker’s con- 
firmation showing sales from complainant to “World Wide” ' of 900 U.S. 
No. 1 Lorings, 2 1/4 inches up $10.10 delivered, 300 U.S. No. 1 Blakes 2 
inch up, $9.30 delivered, and 600 U.S. No. 1, Blakes 2 inch up, $9.30 de- 
livered. 

5. On or about August 28, 1978, complainant invoiced World Wide 
Produce Company, Inc. in Philadelphia for the first truck (Va. 
TRH47-338), in the amount of $8,370.00. At an unknown time and date 
complainant received from World Wide a check in full payment there- 
for, which check was returned for insufficient funds after negotiation. 
On or about October 10, 1978, complainant invoiced respondent in the 
name of Simons & French, Fort Lee, New Jersey for this same truck, 
with a notation on the invoice to the effect that Food Fair Stores had 
failed to pay, and that respondent’s employee, Jim Himelright had made 
it responsible for any problem that arose from the sale. 

6. On or about August 28, 1978, complainant invoiced World Wide 
Produce Company, Inc. in Philadelphia for the second truck N.C. 
L11911, in the amount of $9,090.00. At an unknown time and date com- 
plainant received a check from World Wide in full payment therefor, 
which check was also returned for insufficient funds. On or about Oc- 
tober 10, 1978 complaint invoiced respondent, Simons & French, in Fort 
Lee, New Jersey for this amount. Also on this invoice was a notation to 
the effect that Mr. Himelright had said that respondent would be re- 
sponsible for the sale. 

7. No further payments have been received by complainant from 
either Food Fair or respondent for these truck shipments of peaches. 

8. At an unknown time and date complainant remitted to respondent 
a payment for brokerage fees in the amount of 15 cents per bushel. 


1. Apparently a trade name or some sort of subsidiary of Food Fair Stores, Inc. 
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9. Complainant filed an informal complaint with the Department on 
January 22, 1979, within nine months of the accrual of his alleged cause 
of action. Thereafter, a formal complaint was filed on May 30, 1979. 


CONCLUSIONS 


The complaint alleges that the sale of the two trucks of peaches in 
question were “negotiated by respondent, a broker . . . who acted in ne- 
gotiating such sales as agent for the complainant,” and that “all accounts 
were guaranteed by respondent, Simons & French, a division of 
Squillante and Zimmerman, Incorporated...” The complaint also 
alleges that the trucks were shipped to Food Fair Stores, Inc. in Phila- 
delphia, Amigo Foods Corporation in New York and Filigree Foods, Inc. 
in Totowa, New Jersey and accepted on arrival, but that the receivers 
“failed, neglected and refused to pay, etc.” There is no allegation any- 
where in the complaint that respondent herein was the principal; i.e., 
was buying for its own account. 

However, at the hearing Mr. Kilmer shifted his ground somewhat. He 
testified in reference to respondent that “I think in essence they would 
have been the buyer.” Another witness called by complainant did, in 
fact, testify that respondent was the principal on other sales in the area 
in July 1978. This was a Mr. John Abrell, a West Virginia fruit broker, 
who testified that Mr. Himelright was in his area at that time and was 
buying for Simon & French as principal. However, the rest of his tes- 
timony indicates that he knew the peaches were for Food Fair. 

Mr. Himelright in his testimony stated that he made the purchases 
from the complainant and that Simon & French was “the buying agent 
for Food Fair.” Complainant initially invoiced “World Wide.” Only after 
his failure to obtain payment from them did he invoice respondent 
Simons & French. This was in October 1978 after the checks he had re- 
ceived from Food Fair or World Wide had been deposited and returned 
for insufficient funds. The broker’s confirmations show the purchaser as 
“World Wide,” and apparently these confirmations were sent out by re- 
spondent in a timely manner and received without objection by com- 
plainant. We conclude from all the evidence that in the transactions in- 
volved in this case respondent was acting as an agent or broker—not asa 
principal. The disclosed principal throughout was Food Fair or “World 
Wide,” and not the respondent herein. 

The only real problem in this case is the question of whether or not re- 
spondent agreed to guarantee Food Fair’s accounts in case of its default. 
On this point the evidence is not consistent. 

Mr. Himelright testified that he attended a trade meeting in New 
York City in March of 1978 at which time he had a conversation with 
Mr. Frank Squillante, principal officer of respondent, and others during 
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the course of which he “guaranteed” the accounts of Food Fair for peach 
orders then being contemplated.? Mr. Squillante, testifying after Mr. 
Himelright, categorically denied making any such guarantee, although 
he did admit attending the March 1978 meeting described by Mr. Himel- 
right. 

Mr. Himelright, briefly an employee in Mr. Squillante’s business, 
parted amicably with him in September 1978 to accept other employ- 
ment. Mr. Himelright, though acquainted with the complainant for 
many years was not, as far as the record shows, ever his employee or 
business associate. As an independent witness, having no interest in the 
outcome of the proceeding, his testimony has more credibility than that 
of the concerned principals. Thus his version of the facts is to be ac- 
cepted over that of the two interested witnesses. Accordingly, we con- 
clude that at the New York meeting Mr. Squillante did announce some 
sort of general guarantee of the Food Fair accounts for the fruit he con- 
templated buying for them the following summer. 

Mr. Kilmer testified that Mr. Himelright approached him about buy- 
ing the peaches in July 1978. He could not remember exactly what Mr. 
Himelright said to him at that time. He did testify that Mr. Himelright 
said that “my organization will stand behind payment.” However, Mr. 
Himelright, when called as a witness by complainant did not confirm 
this. In reference to his conversation with Mr. Kilmer at that time, his 
direct examination went as follows: 


Q. Did you tell him at the time or before you purchased the peaches from him, how he 
was to be paid? 


A. I don’t believe I was asked—that question was asked at that time, because I’ve al- 
ways been accepted on my word. 


* * * * 


. (By Mr. Martin) Mr. Himelright, before you purchased these peaches from Kilmer 
for Food Fair or for Simons & French, rather, did you make any representations to 
them as to who was going to pay for them? 


. At that time, I don’t believe there was any question, because Food Fair had always 
paid their bills, and the fruit was purchased by me for Simons and French for de- 
livery to Food Fair. 


On cross examination Mr. Himelright explained how he had written two 
letters in the spring of 1979 to Mr. Kilmer’s at his request stating that it 
was “his assumption” after the March 1978 meeting that all accounts 
were guaranteed by Simons & French. It is significant that neither of 
these letters says anything about any guarantee which he made to Mr. 


2. Counsel for complainant attempted to produce as a witness another participant in 
this conversation. However he did not appear to testify because of technical problems in 
serving his subpoena. 
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Kilmer before the peaches were shipped. Preferring, as we do, Mr. 
Himelright’s version of the facts over those of the principals, we must 
conclude that he did not advise Mr. Kilmer of any guarantee before the 
contract of sale was made and performed. 

Obviously the burden of proof is on complainant to establish the guar- 
antee of payment. Idaho Farmway, Inc. v. M. Toplitzky & Co., 18 A.D. 
39 (1959). And PACA regulations require that a broker’s guarantee of 
payment be by specific agreement.’ In the record of this case there is no 
proof of any specific agreement, or any agreement at all. That is, there is 
no evidence in the record that Mr. Squillante’s offer was ever communi- 
cated to Mr. Kilmer, and that he accepted any such offer by word or 
deed. Like every other contract, a contract of guarantee can only be 
made by a mutual assent of the parties. Ammerman v. Miller, 488 F.2d 
1285 (D.C. Cir. 1973), at 1293. But here there is no record of any assent 
by complainant, verbal or otherwise. There was at most no more than a 
general guarantee offered to the public which the complainant did not 
know of and did not rely on. Such a general guarantee is valid only as to 
creditors who have knowledge of it, and extend credit on the faith of it. 
As to creditors without knowledge of the guarantee, and who could not 
have relied on it, it is without consideration and inoperative. Farmer's 
State Bank v. Brock, 234 N.W. 92 (Neb. 1931), at 94. 

The complainant has failed to prove that respondent guaranteed the 
Food Fair account. The complaint must be dismissed. 

Respondent offered no proof to support his counterclaim for $690.15 
in brokerage commissions. Presumably this claim has now been paid in 
full. Accordingly, the counterclaim must be dismissed. 

Respondent claimed fees and expenses for ten hours trial and prepara- 
tion time at $100 per hour, and $42.50 for a copy of the transcript of the 
hearing. We find this claim to be reasonable. Respondent as prevailing 
party is entitled to a reparation award for fees and expenses in the 
amount of $1,042.50 under authority of section 7 of the Act (7 U.S.C. 
§ 499g). 


ORDER 


The complaint is dismissed. The counterclaim is dismissed. 

Within 30 days from the date of this order complainant shall pay to re- 
spondent as reparation the sum of $1,042.50, with interest thereon at 
the rate of thirteen percent per annum from the date of this order until 
paid. 

Copies of this order shall be served upon the parties. 


3. 7CFR§ 46.28 reads in pertinent part: 
(c) Broker's responsibility for payment. In the absence of a specific agreement, a 
broker is not responsible for payment to the seller by the buyer... . 





MISCELLANEOUS 1037 
Cite as 39 A.D. 1037 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
ORDER OF DISMISSAL 
(No. 20,052) 


NASH-DE-CAMP v. NORTH AMERICAN PRODUCE DISTRIBUTORS. PACA 
Docket No. 2-5533. Order issued July 11, 1980. 


ORDER OF DISMISSAL 


(No. 20,053) 


THE BEST BANANA Co., INC. v. NORFOLK BANANA DISTRIBUTORS, 
Inc. PACA Docket No. 2-5529. Order issued July 16, 1980. 


ORDER OF DISMISSAL 
(No. 20,054) 


Six L’s PACKING COMPANY, INC. v. LEROY H. ALLEN a/t/a LEBANON 
FARMS ACCT. PACA Docket No. 2-5598. Order issued 
August 8, 1980. 


ORDER OF DISMISSAL 
(No. 20,055) 


SANTA CLARA PRODUCE, INC. v. MIKE PHILLIPS ENTERPRISES, INCORPO- 
RATED. PACA Docket No. 2-5573. Order issued August 8, 
1980. 
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ORDER OF RECONSIDERATION 
(No. 20,056) 


GENBROKER CORPORATION t/a GENERAL BROKERAGE Co. v. FORT LAU- 
DERDALE PRODUCE, INC. PACA Docket No. 2-5534. Order 
issued August 8, 1980. Complainant’s petition is denied, the 
order of April 17, 1980, is reinstated. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 20,057) 


MonTE ALTO Foops, INC. v. ARNOLD INSTITUTIONAL FOoops, 
Inc. PACA Docket No. RD-79-319. Reparation of 
$10,997.20 with 13 percent interest from August 1, 1979, awarded 
complainant against respondent in order issued July 9, 1980. 


(No. 20,058) 


MAPES PACKING CORPORATION v. JARJURA & SONS Co. PACA 
Docket No. RD-79-320. Reparation of $802.50 with 13 percent 
interest from November 1, 1979, awarded complainant against re- 
spondent in order issued July 9, 1980. 


(No. 20,059) 


TALLEY FARMS, INC. v. JARJURA & SONS Co. PACA Docket No. 
RD-79-321. Reparation of $967.50 with 13 percent interest 
from November 1, 1979, awarded complainant against respondent 
in order issued July 9, 1980. 


(No. 20,060) 


STIRLING-UNDERWOOD, INC. v. MORRIS PRODUCE. PACA Docket No. 
RD-79-322. Reparation of $6,153.00 with 13 percent interest 
from January 1, 1980, awarded complainant against respondent in 
order issued July 9, 1980. 


(No. 20,061) 


TAMOUZIAN BROTHERS, INC. v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-323. Reparation of 
$1,683.00 with 13 percent interest, from December 1, 1979, award- 
ed complainant against respondent in order issued July 10, 1980. 
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(No. 20,062) 


HOLLANDALE MARKETING ASSOCIATION v. FLETCHER PRODUCE, INC. 
PACA Docket No. RD-79-325. Reparation of $675.25 with 13 
percent interest from November 1, 1979, awarded complainant 
against respondent in order issued July 10, 1980. 


(No. 20,063) 


CROWN SALES COMPANY, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-326. Reparation of $1,885.00 with 13 per- 
cent interest from December 1, 1979, awarded complainant against 
respondent in order issued July 10, 1980. 


(No. 20,064) 


CURTIS WELDON CARGIL d/b/a CARGIL PRODUCE COMPANY v. FETCHER 
PRODUCE, INC. PACA Docket No. RD-79-327. Reparation of 
$390.00 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued July 10, 1980. 


(No. 20,065) 


FROZEN INSTITUTIONAL SALES COMPANY, t/a FISCO v. G & C Foops, 
Inc. PACA Docket No. RD-79-312. Reparation of $5,258.20 
with 13 percent interest from August 1, 1979, awarded complain- 
ant against respondent in order issued July 16, 1980. 


(No. 20,066) 


GRANADA MARKETING, INC. v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-328. Reparation of 
$1,521.00 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued July 22, 1980. 


(No. 20,067) 


FRUDDEN PRODUCE, INC. v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-329. Reparation of 
$11,816.00 with 13 per cent interest from November 1, 1979, 
awarded complainant against respondent in order issued July 22, 
1980. 


(No. 20,068) 


GRIFFIN & BRAND OF MCALLEN, INC. v. JOHN JOS. PASSAFIUME FRUIT 
Co., INC. PACA Docket No. RD-79-330. Reparation of 
$3,784.25 with 13 percent interest from February 1, 1980, awarded 
complainant against respondent in order issued July 22, 1980. 
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(No. 20,069) 


ITO PACKING Co., INC. v. JARJURA & SONS Co. PACA Docket No. 
RD-79-331. Reparation of $3,876.00 with 13 percent interest 
from November 1, 1979, awarded complainant against respondent 
in order issued July 23, 1980. 


(No. 20,070) 


UNITED BANANA Co., INC. v. FREEDOM Foops. PACA Docket No. 
RD-79-332. Reparation of $13,708.75 with 13 percent interest 
from August 1, 1979, awarded complainant against respondent in 
order issued July 23, 1980. 


(No. 20,071) 


MUIR-ROBERTS COMPANY INC. v. WANNAMELON, INC. PACA Docket 
No. RD-79-333. Reparation of $956.00 with 13 percent interest 
from October 1, 1979, awarded complainant against respondent in 
order issued July 23, 1980. 


(No. 20,072) 


HERMAN WALKER TOMATO CO., INC. v. WANNAMELON, INC. PACA 


Docket No. RD-79-334. Reparation of $9,966.00 with 13 per- 
cent interest from February 1, 1980, awarded complainant against 
respondent in order issued July 23, 1980. 


(No. 20,073) 


DE BRUYN PRODUCE CO. v. MORRIS PRODUCE. PACA Docket No. 
RD-79-335. Reparation of $1,269.00 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued July 24, 1980. 


(No. 20,074) 


GROWERS EXCHANGE, INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-337. Reparation of $3,990.00 with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in or- 
der issued July 24, 1980. 


(No. 20,075) 


C. H. ROBINSON COMPANY v. JOHN JOS. PASSAFIUME FRUIT CO., 
Inc. PACA Docket No. RD-79-338. Reparation of $825.00 
with 13 percent interest from April 1, 1980, awarded complainant 
against respondent in order issued July 24, 1980. 
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(No. 20,076) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. MOHAWK 
PRODUCE CORPORATION. PACA Docket No. 
RD-79-339. Reparation of $12,047.00 with 13 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued July 25, 1980. 


(No. 20,077) 


DONNA CITRUS v. HARDCASTLE PRODUCE Co., INC. | PACA Docket No. 
RD-79-340. Reparation of $10,263.55 with 13 percent interest 
from January 1, 1980, awarded complainant against respondent in 
order issued July 25, 1980. 


(No. 20,078) 


WESTSIDE PRODUCE Co. v. JARJURA & SONS Co. PACA Docket No. 
RD-79-341. Reparation of $1,881.00 with 13 percent interest 
from November 1, 1979, awarded complainant against respondent 
in order issued July 25, 1980. 


(No. 20,079) 


MAX HERBOLD INC v. JOHN HOS. PASSAFIUME FruIT Co. INC. PACA 
Docket No. RD-79-342. Reparation of $2,700.00 with 13 per- 
cent interest from February 1, 1980, awarded complainant against 
respondent in order issued July 25, 1980. 


(No. 20,080) 


STENNING INDUSTRIES, INC. a/t/a PRIDE O’TEXAS CITRUS DIVISION v. 
HARDCASTLE PRODUCE Co., INC. PACA Docket No. 
RD-79-343. Reparation of $4,786.75 with 13 percent interest 
from January 1, 1980, awarded complainant against respondent in 
order issued July 28, 1980. 


(No. 20,081) 


NAPLES TOMATO GROWERS, INC. v. B. CIMINO & SONS PRODUCE 
Inc. PACA Docket No. RD-79-344. Reparation of $9,024.00 
with 13 percent interest from February 1, 1980, awarded complain- 
ant against respondent in order issued July 28, 1980. 
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(No. 20,082) 


MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE CO. v. FLETCHER 
PRODUCE, INC. PACA Docket No. RD-79-345. Reparation of 
$622.00 with 13 percent interest from November 1, 1979, awarded 
complainant against respondent in order issued July 28, 1980. 


(No. 20,083) 


Mo-Bo ENTERPRISES, INC. v. B. CIMINO & SONS PRODUCE INC. PACA 
Docket No. RD-79-346. Reparation of $7,151.65 with 13 per- 
cent interest from March 1, 1980, awarded complainaint against re- 
spondent in order issued August 12, 1980. 


(No. 20,084) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. B. CIMINO & 
SONS PrRoDUCE INC. PACA Docket No. RD-79-347. Repara- 
tion of $5,446.75 with 13 percent interest from April 1, 1980, 
awarded complainant against respondent in order issued August 12, 
1980. 


(No. 20,085) 


THE KATZ COMPANY, INC. v. B. CIMINO & SONS PRODUCE INC. PACA 
Docket No. RD-79-348. Reparation of $3,860.00 with 13 per- 
cent interest from January 1, 1980, awarded complainant against 
respondent in order issued August 12, 1980. 


(No. 20,086) 


DON BONANNO CITRUS COMPANY v. FAMULARO, INC. PACA Docket 
No. RD-79-349. Reparation of $12,727.50 with 13 percent in- 
terest from April 1, 1980, awarded complainant against respondent 
in order issued August 12, 1980. 


(No. 20,087) 


JIMMY GRIZZARD SALES, INC. v. HARDCASTLE PRODUCE CO., 
INC. PACA Docket No. RD-79-351. Reparation of $1,788.60 
with 13 percent interest from January 1, 1980, awarded complain- 
ant against respondent in order issued August 13, 1980. 
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(No. 20,088) 


DIXON TOM-A-TOE PRODUCE, INC. v. HARDCASTLE PRODUCE CO., 
INC. PACA Docket No. RD-79-352. Reparation of $6,475.00 
with 13 percent interest from January 1, 1980, awarded complain- 
ant against respondent in order issued August 13, 1980. 


(No. 20,089) 


SEVERINI PRODUCE CO. v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. RD-79-353. Reparation of $1,188.50 with 13 per- 
cent interest from February 1, 1980, awarded complainant against 
respondent in order issued August 13, 1980. 


(No. 20,090) 


STADELMAN FRUIT, INC. v. FLETCHER PRODUCE, INC. PACA Docket 
No. RD-79-354. Reparation of $1,419.20 with 13 percent in- 
terest from October 1, 1979, awarded complainant against respond- 
ent in order issued August 13, 1980. 


(No. 20,091) 
DAVE WALSH Co. INC. v. B. CIMINO & SONS PRODUCE INC. PACA 


Docket No. RD-79-355. Reparation of $4,868.00 with 13 per- 
cent interest from March 1, 1980, awarded complainant against re- 
spondent in order issued August 14, 1980. 


(No. 20,092) 


GRIFFIN & BRAND OF McALLEN, INC. v. FAMULARO, INC. PACA Dock- 
et No. RD-79-356. Reparation of $936.25 with 13 percent in- 
terest from May 1, 1980, awarded complainant against respondent 
in order issued August 14, 1980. 


(No. 20,093) 


MURAKAMI FARMS, INC. a/t/a MURAKAMI PRODUCE CO. v. FAMULARO, 
Inc. PACA Docket No. RD-79-357. Reparation of $4,039.45 
with 13 percent interest from February 1, 1980, awarded complain- 
ant against respondent in order issued August 15, 1980. 


(No. 20,094) 


. HALL & Co., INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-358. Reparation of $2,294.45 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued August 15, 1980. 
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(No. 20,095) 


DAVE WESTENDORF PRODUCE SALES, INC. v. OLYMPIC WHOLESALE 
PRODUCE & Foops, INC. PACA Docket No. RD-79-360. —Rep- 
aration of $924.00 with 13 percent interest from November 1, 
1979, awarded complainant against respondent in order issued 
August 15, 1980. 


(No. 20,096) 


VIRGINIA PRIDE FRUIT PACKERS, INC. v. MARVIN’S FRUIT 
FARMS. PACA Docket No. RD-79-361. Reparation of 
$3,427.75 with 13 percent interest from September 1, 1979, 
awarded complainant against respondent in order issued August 18, 
1980. 


(No. 20,097) 


REGENCY PACKING COMPANY uv. B. CIMINO & SONS PRODUCE 
INc. PACA Docket No. RD-79-362. Reparation of $2,147.20 
with 13 percent interest from February 1, 1980, awarded complain- 
ant against respondent in order issued August 18, 1980. 


(No. 20,098) 


ALEX C. ABATTI d/b/a ALEX ABATTI BROKERAGE a/t/a A & M PRODUCE 
Co. v. B. CIMINO & SONS PRODUCE INC. PACA Docket No. 
RD-79-363. Reparation of $37,349.50 with 13 percent interest 
from February 1, 1980, awarded complainant against respondent in 
order issued August 18, 1980. 


(No. 20,099) 


DESERT GARDEN GROWERS INC. v. B. CIMINO & SONS PRODUCE 
Inc. PACA Docket No. RD-79-364. Reparation of 
$10,040.00 with 13 percent interest from March 1, 1980, awarded 
complainant against respondent in order issued August 18, 1980. 


(No. 20,100) 


JOE PHILLIPS, INC. v. SOUTHERN INSTITUTIONAL FOOD SALES & SERVICE, 
Inc. PACA Docket No. RD-79-365. Reparation of 
$41,013.70 with 13 percent interest from October 1, 1979, awarded 
complainant against respondent in order issued August 18, 1980. 
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(No. 20,101) 


DIXIE TOMATO & PACKAGING, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-366. Reparation of $11,782.25 with 13 per- 
cent interest from February 1, 1980, awarded complainant against 
respondent in order issued August 18, 1980. 


(No. 20,102) 


DAVE WALSH Co., INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-367. Reparation of $1,321.85 with 13 percent interest 
from March 1, 1980, awarded complainant against respondent in 
order issued August 19, 1980. 


(No. 20,103) 


LaMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HARDCASTLE PRO- 
DUCE Co., INC. PACA Docket No. RD-79-368. Reparation of 
$1,536.25 with 13 percent interest from January 1, 1980, awarded 
complainant against respondent in order issued August 19, 1980. 


(No. 20,104) 


BALDWIN FARMS, INC. v. T & G BROKERAGE CO. anpor NICK GRAM, 
SR. PACA Docket No. RD-79-369. Reparation of $5,700.12 
with 13 percent interest from January 1, 1980, awarded complain- 
ant against respondent in order issued August 19, 1980. 


(No. 20,105) 


BOSTON TOMATO Co., INC. v. MASSELLI BROTHERS, INC. PACA Dock- 
et No. RD-79-370. Reparation of $16,904.50 with 13 percent 
interest from December 1, 1979, awarded complainant against re- 
spondent in order issued August 19, 1980. 


(No. 20,106) 


WAREHOUSE FARMS, INC. v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. RD-79-371. Reparation of $2,618.80 with 13 per- 
cent interest from March 1, 1980, awarded complainant against re- 
spondent in order issued August 19, 1980. 


(No. 20,107) 


FORD BrROoS., INC. v. HARDCASTLE PRODUCE COo., INC. PACA Docket 
No. RD-79-372. Reparation of $1,490.00 with 13 percent in- 
terest from February 1, 1980, awarded complainant against re- 
spondent in order issued August 19, 1980. 
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(No. 20,108) 


THOMPSON SALES Co., INC. v. ADAM BLALOCK TOMATO COM- 
PANY. PACA Docket No. RD-79-373. Reparation of 
$13,369.15 with 13 percent interest from March 1, 1980, awarded 
complainant against respondent in order issued August 20, 1980. 


(No. 20,109) 


EMPIRE PRODUCE TERMINAL CORP. v. UNION FOOD SERVICE. PACA 
Docket No. RD-79-374. Reparation of $73,734.99 with 13 per- 
cent interest from August 1, 1979, awarded complainant against re- 
spondent in order issued August 20, 1980. 


(No. 20,110) 


J.S. McMANUS PRODUCE Co., INC. v. ADAM BLALOCK TOMATO 
CoMPANY. PACA Docket No. RD-79-375. Reparation of 
$3,809.00 with 13 percent interest from February 1, 1980, awarded 
complainant against respondent in order issued August 20, 1980. 


(No. 20,111) 


SYMMS FRUIT RANCH, INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-376. Reparation of $5,119.00 with 13 percent interest 
from February 1, 1980, awarded complainant against respondent in 
order issued August 20, 1980. 


(No. 20,112) 


NORTHWESTERN FRUIT & PRODUCE Co. v. FAMULARO, INC. PACA 
Docket No. RD-79-377. Reparation of $5,138.00 with 13 per- 
cent interest from January 1, 1980, awarded complainant against 
respondent in order issued August 20, 1980. 


(No. 20,113) 


LAMBERT PRODUCE Co., INC. v. FAMULARO, INC. PACA Docket No. 
RD-79-378. Reparation of $4,037.50 with 13 percent interest 
from May 1, 1980, awarded complainant against respondent in or- 
der issued August 20, 1980. 


(No. 20,114) 


BEN H. ROBERTS PRODUCE, INC. v. N& J PRoDUCE, INC. | PACA Dock- 
et No. RD-79-379. Reparation of $2,934.25 with 13 percent in- 
terest from December 1, 1979, awarded complainant against re- 
spondent in order issued August 21, 1980. 





CHESTER COUNTY MUSHROOM SALES CORP. 
Cite as 39 A.D. 1047 


(No. 20,115) 


E. VICTOR RUSSELL d/b/a RUSSELL PRODUCE CO. v. HARDCASTLE 
PRODUCE Co., INC. PACA Docket No. RD-79-380. Repara- 
tion of $9,891.95 with 13 percent interest from January 1, 1980, 
awarded complainant against respondent in order issued August 21, 
1980. 


(No. 20,116) 


SEBASTIANO ROMEO v. CIMINO & SONS PRODUCE INC. PACA Docket 
No. RD-79-381. Reparation of $1,111.00 with 13 percent in- 
terest from December 1, 1979, awarded complainant against re- 
spondent in order issued August 21, 1980. 


(No. 20,117) 


WM. BOLTHOUSE FARMS, INC. v. FLETCHER PRODUCE, INC. PACA 
Docket No. RD-79-382. Reparation of $500.00 with 13 percent 
interest from November 1, 1979, awarded complainant against re- 
spondent in order issued August 21, 1980. 


(No. 20,118) 


OAKFIELD & ELBA GROWERS, INC. v. MASSELLI BROTHERS, 
INC. PACA Docket No. RD-79-384. Reparation of $6,297.55 
with 13 percent interest from March 1, 1980, awarded complainant 
against respondent in order issued August 21, 1980. 


(No. 20,119) 


CHESTER COUNTY MUSHROOM SALES CORP. v. R & B NATIONAL FOODS, 
Inc. PACA Docket No. RD-79-295. Decided July 16, 1980. 


Reinstituting Default 


Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Donald P. Howard, Sterling Heights, Mich., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 39 A.D. 1048 


ORDER ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed and, there being no answer filed, a default order was 
issued on June 12, 1980. 

By letter from its counsel, dated June 13, 1980, and received on June 
17, 1980, respondent has moved to have the June 12, 1980 default order 
reconsidered. In support thereof respondent offers a copy of a May 5, 
1980, letter which its counsel claims to be an answer to the complaint. 

We have noted that an answer, to be considered valid, must respond to 
the merits of the complaint. Peter Capparelli and Robin Stone, d/b/a 
Capparelli Farms v. Cecile M. Orlowski, t/a Orlowski Produce Co. and/or 
Carpenter Marketing, Inc., 38 Agric. Dec. 1654 (1979). The May 5, 1980 
letter from respondent is, at best, an admission of liability and is not re- 
sponsive to the complaint. It may not, therefore, be construed as an an- 
swer. Consequently, respondent’s motion for reconsideration is denied 
and the June 12, 1980, Default Order is reinstated except that respond- 
ents will have 30 days from the date of this order to make payment. 


(No. 20,120) 


HENRY S. DURNIAT d/b/a VERDE FARMS CO. a/t/a SANDIA DISTRIBUTORS 
v. CHARLES BERTOLINO TRUCKING & PRODUCE INC. PACA Dock- 
et No. RD-79-311. Decided August 11, 1980. 


ORDER OF DISMISSAL 
Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $5,211.90, in connection with a transaction 
involving a shipment of watermelons in interstate commerce. 

A copy of the formal complaint was served on the respondent, and re- 
spondent failed to file an answer thereto. Before an order could be issued 
on the basis of respondent’s default, by letter dated June 16, 1980, com- 
plainant notified the Department that settlement of complainant’s 
claims had been reached. Complainant has authorized dismissal of the 
complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 20,121) 


JOSEPH MERCURIO PRODUCE CORP. v. CENTRAL OHIO PRODUCE, 
INC. PACA Docket No. RD-79-87. Decided August 11, 1980. 


Denial of Motion 


Decision by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER AND ORDER ON MOTION 
TO REOPEN AFTER DEFAULT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant, Joseph Mercurio Produce 
Corp., a corporation, whose address is 315 Neilston Street, Columbus, 
Ohio, seeks reparation against respondent, Central Ohio Produce, Inc., a 
corporation, whose address is P.O. Box 208, Pickerington, Ohio, in con- 
nection with a transaction, in interstate commerce, involving truckloads 
of fresh fruits and vegetables, being perishable agricultural commod- 
ities. A copy of the formal complaint was served upon respondent and re- 
spondent did not file a timely answer. 

However, prior to the actual issuance of the default order, the respond- 
ent moved to reopen after default pursuant to 7 CFR 47.25(e). That sec- 
tion of the Rules of Practice provides as follows: 


Default in the filing of an answer required or authorized under the regulations in 
this part to be filed may be set aside and the party in default allowed ten days 
within which to file an answer by the examiner before the record is transmitted to 
the Secretary or by the Secretary (after the record is transmitted to him) upon 
motion made within a reasonable time after the time for filing the answer has ex- 
pired if, in the judgment of the examiner or the Secretary, as the case may be, 
after notice to and consideration of views of the other party, there is good reason 
for granting such relief. 


In support of its motion to reopen, respondent’s counsel contended 
that the complaint was served at the corporate address and that re- 
spondent had suffered a fire loss. 

Complainant was given an opportunity to respond but did not file a re- 


ply. 
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Respondent’s counsel’s argument seems to infer that the fire pre- 
vented respondent from filing a timely answer; however his statement is 
ambiguous on this point. Counsel’s argument completely ignores the fact 
that the complaint was served on respondent on September 15, 1979, by 
certified mail. As respondent actually received the complaint, it had the 
burden of showing that it had good reason for failing to file a timely 
answer. 

The time limits set out in the Rules of Practice for the filing of docu- 
ments by parties to reparation proceedings have been established in or- 
der to maintain an orderly proceeding which ensure that the rights of 
both parties will be protected. It is also made clear in the Rules of Prac- 
tice, 7 CFR 47.8 (a) and 47.25 (b), that parties are entitled to request ex- 
tensions of time for the filing of any pleadings in these proceedings. As a 
matter of practice, the Department has readily granted extensions of 
time to file answers as well as other documents required to be filed in 
reparation proceedings. We therefore believe that a party, in order to 
justify missing the filing date of a document, must set out substantial 
reason, rather than frivolous excuse, for justification. 

Respondent has failed to meet this burden. It never requested exten- 
sions of time and now seeks to justify its failure to file with ambiguous 
reasoning. Respondent’s counsel has failed to relate the fire to the fail- 
ure to file, leaving one only to infer such reasoning. 

As a matter ancillary to its motion to reopen after default, respond- 
ent’s counsel contended that complainant filed a lawsuit on the trans- 
actions in controversy, alleging that the Secretary was without jurisdic- 
tion due to complainant having made an election under section 5 (b) of 
the Act (7 U.S.C. 499e (b) ). Complainant responded to this allegation by 
submitting a Dismissal Entry issued in the Court of Common Pleas of 
Franklin County, Ohio, in the case in question. The complaint is there- 
fore within the jurisdiction of the Secretary. 

In view of respondent’s counsel’s failure to set out good reason for 
granting its motion, we are compelled to deny respondent’s motion to re- 
open. Therefore, the issuance of an Order without further procedure is 
appropriate pursuant to section 47.8 (d) of the Rules of Practice (9 CFR 
47.8 (d) ). 

Respondent’s counsel has contended that complainant accepted partial 
payment, in full satisfaction of its claim. However, since respondent’s 
default constitutes an admission of the matters alleged in the complaint, 
and we have concluded that insufficient reason has been offered for re- 
opening after default, we cannot take cognizance of this contention. 

We find that respondent was licensed or was subject to license under 
the Act at the time of the transaction involved herein. The facts alleged 
in the formal complaint are hereby adopted as the findings of fact of this 
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Order and constitute a violation by respondent of section 2 of the Act (7 
U.S.C. 499b). Accordingly, respondent shall pay to complainant, as rep- 
aration, $12,693.05 with interest thereon at the rate of thirteen percent 
per annum from December 1, 1978, until paid. 
Copies hereof shall be served upon the parties. 


(No. 20,122) 


FRUITS OF FOUR SEASONS v. COLUMBUS FRUIT Co., INC. PACA Dock- 
et No. RD-79-281. Decided August 11, 1980. 


ORDER GRANTING PETITION TO REOPEN AFTER DEFAULT' 
Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.) a default order 
was issued on May 16, 1980, awarding reparation to the complainant in 
the amount of $2,620.00. On May 28, 1980, respondent filed a Petition 
to Rehear, Reargue and Reconsider in this proceeding which we are con- 
struing as a Petition to Reopen After Default. The petition was served 
on complainant, who filed an answer. 

Respondent contended that its correspondence of April 24, 1980, in 
which it discussed the possibility of partial payment, was timely filed 
and sufficient to meet the requirement of filing an answer pursuant to 
section 47.8 of the Rules of Practice (7 CFR 47.8). 

Complainant in its answer did not address respondent’s contention; in- 
stead it addressed the merits of its claim. 

Although, respondent’s correspondence of April 24, 1980 is not in the 
proper form for an answer and being unverified, has no evidentiary 
value, we conclude that it was a sufficient response to the requirement 
of filing an answer under section 47.8 of the Rules of Practice and was 
filed within the time limits allowed. Therefore respondent’s Petition to 
Reopen After Default is granted. 

Copies of this Order shall be served upon the parties. 


1. [Under new docket number — PACA Docket No. 2-5633—Ed.] 
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(No. 20,123) 


MIDWEST BLUEBERRIES v. HARVEST HOUSE MARKETING CORPORA- 
TION. PACA Docket No. RD-79-282. Decided August 18, 
1980. 


Reinstituting Default 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order was issued 
on May 30, 1980, awarding reparation to complainant against respond- 
ent in the amount of $22,252.91 with interest thereon. A copy of this 
order was served upon respondent on June 3, 1980. In a telegram dated 
June 9, 1980, respondent moved that the proceeding be reopened after 
default, pursuant to section 47.25 (e) of the Rules of Practice (7 CFR 
47.25 (e) ). 

The default order of May 30, 1980, was stayed on June 25, 1980, pend- 
ing the issuance of a further order in the proceeding. 

Respondent was requested to file further information regarding its 
failure to file a timely answer as its motion was silent on this point. Its 
response was filed over 2 weeks late in which it argued the merits of the 
controversy and cited confusion within its recordkeeping staff as caus- 
ing the untimely filing. 

The motion has been carefully considered, and it is concluded that re- 
spondent has not shown good reason why the relief requested in its June 
9, 1980 motion should be granted as it has failed to show sufficient 
reason for its failure to file a timely answer. Accordingly the stay order 
of June 25, 1980, is hereby vacated and the default order of May 30, 
1980 is reinstated. 

The reparation awarded in the May 30, 1980 default order shall be 
paid, with interest, within 30 days from the date of this order. 

Copies of this order shall be served on the parties. 
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MMU OI eis 5 cies Sie. VA Wis. Shan bil ehaveracaheleheces seman ale heroin ata aha ot reo eaa ee 8 
21 days and thereafter until in compliance with bonding requirements. ..... . 925 
28 days and thereafter until in compliance with bonding requirements. ...... 907 


ROO MEMR ES aaa nb ne cir olale SURO Ay eda ol By era nated ort one oa RE al ies ne Trae eed 178 


30 daya.and thereafter until solvent .....6...6 006s sce scdeesteenscas c OOO 


45 days and thereafter until solvent 667, 669 
62 days and thereafter until solvent 
90 days and thereafter until solvent 
120 days until deficit eliminated 
PS AYROMI GRIDS 655585: d eso coel Bcaln om 8 OPE ape en! ec ov tsea-e is 6. ca: ote eR a 
4 months and thereafter until solvent 
5 months and thereafter until solvent 
6 months and thereafter until solvent 
10 months 
18 months and thereafter until deficit eliminated 
SUSPENSION TERMINATED 
By new order — See supplemental orders 
TRUST FUND 
Failure to hold in trust 
UNFAIR AND/OR DECEPTIVE PRACTICES 
Accepting partial payments for livestock legally obligated to other buyers....... 918 
Assessing both price mark-up and commission 
Concealing inability to fulfill material terms of contract .................005. 918 
Failure to disclose true ownership of livestock 8, 180, 676, 918 
Group boycott 
IMSS LOGO COTMUPACTS! 66sec 50a 0 eciaie asec oe le esha haben <saleeln COeereRnares 918 
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UNIFIED OWNERSHIP 
Corporate veil pierced 119, 184 
DIV EBTENPO DU CONTE OL ENORL 5 5 <i 's)sc4. 02s. 5- ots wie woa,v eieie wie ole arecaramlerwtone 119, 184 
UNLAWFUL CONSPIRACY 
Acts of furtherance 
WEIGHTS 
False or incorrect 184, 384, 676 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 

ACCORD AND SATISFACTION 

Acceptance of check in full payment 

Bona fide dispute 

Failure to establish 
ADJUSTMENTS OR ALLOWANCES 

NIRA U ONDER 5,5 'ecarste-v ansonashelk toys ccs ote eae La tle) toeceateCe Masa RNS core rans reenter 727,976 
ADMISSION OF LIABILITY 

Hearing denied 
AGENCY 

Estoppel to deny 
AGENT 

Failure to establish 

Negligence in obligation as 


Scope of authority of, exceeded 


Unauthorized price adjustments 


ANSWER 


Failure to file 
AUTHORITY 


Failure to establish 
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BROKER 

Authority of 

Failure to prove 

POF UHGISCIOBEE DETNCIDEIS 6/665. 6 6.0:0 6 on vos 6a wid Wie Ogee alulere eee arene eee 961 
BROKERAGE 

Failure to pay 
BURDEN OF PROOF 

PORTO CO GTMIGIPY, 6) 6 555 0:5) 0 005s shwo,atoreleng eosin elas tena wicca 51, 273, 281, 487, 490 
CAUSE OF ACTION 

Failure to state 
CHECKS 

Refusal of tender without reasonable cause ......... 0... c eee e eee ee eee 966 
COMMERCIAL UNIT 

Partial acceptance of constituting acceptance of whole 
COMMISSION MERCHANT 


Failure to render true and correct accountings in handling con- 
SISPUNERON IEE So ag Gosia ssw tga eae SW alee ra eRe Brae MONA ae See See Ee ae 474,722 


TMDRODCCCOUCHIODE 6.9 6.5. oioc Gye eo wale eas eus, cra re mre ere Ure wei ecolate areas 722 
CONSIGNMENT 

Established 423, 469 

VERRIER G CO CPR GS ooo iss. ci sore Becca PRS los areca va aed gc artes eek eR or a a 720 

Liability for deficit 275, 474 


Liability for net proceeds 720, 1014 
CONTRACT 
PABCRICS OR aii cc. oo ists as SER ceare arate he ee aoe weak oe Taisen 


Amended 
Breach of: 
as to size 
as to failure to deliver 
as to quantity, failure to establish 257, 261, 703 


failure to establish 257, 261, 273, 278, 281, 286, 290, 
314, 453, 483, 703, 720, 759, 763, 963, 1017 
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Failure to pay 
Of guarantee, failure to prove 
EMCO OETA DIS 5a 4a: is 0525. nn ab ce! in nwa 9a oe a ane Lal gore ae ga 961 
CONTRACT PRICE 
POUUPO TODAY 5 sis focs 65.4058 wioreiais.oleisle Wrscerels il nnuerrionnleael I NO aa DOL OIE 
Liable for full contract price 
Shall pay full contract price, less damages 
CONTRACT TERMS 
Delivered sale 
Guarantee of payment, failure to prove agreement 
“With protection” 
COUNTERCLAIM 
Dismissal, failure to prove 
Granted 
Respondent awarded reparation as claimed 
DAMAGES 
Amended contract allowing for damages incurred 271,458 
Breach of contract, failure to establish 261, 278, 281 
Breach of contract, failure to pay 
PORTING OE ASUULUCE TOU WV OLELIOU 556 76.6.8 006 vere disvey Rb va Rees natn rane eee ates 273 
Failure to establish 261, 458, 481, 483, 497, 713 
Measure of 
Spoilage of product by not reselling, resulting in dumping 
Spoilage of product, failure to prove 
DEFAULT 
As to one respondent 


Denial of motion to reopen after 
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DELIVERY 
Failure to meet good delivery standards 
Refusal of, without reasonable cause 

DISMISSAL 
Acceptance of check in full settlement 
FBG EOODERING ATUEP GETAUNE <5. 6/056 5 's.d ved s Kads wiv oes. oe ves 6 woe 6 ee ee 
AG TO FEOPENING, GNC [OP TEHBREING 65.6 5 66.05 ance wd eo ye ec ed wee oe eee ae 
As to two respondents 


Failure to establish breach of contract, asclaimed ..............51,261,278, 456, 
472, 489, 496, 970 


Failure to prove claim 65, 446, 469, 713, 727, 932 

Failure to state cause of action 

Lack of jurisdiction 

On motion of complainant 496, 799 

Settlement between parties ........................ 59, 76, 496, 776, 777, 1048 

WWALHALEO OEE OF COMIDIOUAG 5.5.6 sic 2d: sda diel v's ein cual a bv earetu a einlg eaare Saale Canreere ete 961 
DUMPING 


RUE ERICE ACC IOMCOD 5.6.50 5.05 acd ends aad caeuniel eS arecn ecnie ate lero e € mia a arte aterm 456 
EVIDENCE 


Failure to file in rebuttal to the allegations 
Not supporting claim 
EXPRESS WARRANTY 
Absence of 
Failure to establish 
F.O.B. SALE 
Failure to establish breach 
FAILURE TO PAY (DISCIPLINARY) 
Purchase price 73, 255, 416, 951, 955 
FAILURE TO PAY PROMPTLY (DISCIPLINARY) 


Purchase price 73, 251, 253, 412, 418, 420, 421 
695, 697, 698, 700, 952, 954, 957, 959 


Publication of facts 251, 255, 418, 420, 698, 700, 951, 959 
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FLAGRANT AND REPEATED VIOLATIONS 
Failure to pay 73,251, 252, 255, 683, 688, 692, 695, 698, 700, 951, 955 
PAUULO LO DAY DVORIIEIY, 655066 isdieie ois A pons asde iy aie Meee aah eo 952, 954, 957, 959 

FREIGHT CHARGES 
Normal and proper expense 

GUARANTY 
Of payment by broker, not established 

INVOICES 
Failure to pay full 
Failure to refund mistaken payment 
Unpaid, failure to prove 

INVESTIGATION 
Remote 

JOINT ACCOUNT 
Established 
Failure to remit proceeds 
Liability for joint loss 

JURISDICTION 
Lack of, untimely complaint 

MARKET VALUE 
Net proceeds determined at 

MERCHANTABILITY 
Failure to prove breach of warranty of 

MISREPRESENTATION 
Of material fact 

NET PROCEEDS 
Failure to remit 
Loss of 

ORDER TO SHOW CAUSE 
Why complaint should not be dismissed 


Order granting further proceedings 
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PETITION TO REOPEN/REHEAR/RECONSIDERATION 
PIE CCSOUNG COMUNE os os Sind cs cm ob cole Kw dee edo pee eee 319, 1049 


Dismissed 

Dismissal, prior order reinstated 

Order granting petition 
PUBLICATION OF FACTS (DISCIPLINARY) 

Failure to pay promptly 251, 255, 418, 420, 683, 692, 951, 959 
PURCHASE PRICE 

Failure to pay in full 761, 763 


Failure to pay or failure to pay promptly . 445, 481, 483, 703, 711, 737, 951, 952, 954, 
955, 957,959 


PURCHASER 
Actual 
PURCHASES 
By person appearing as agent 
Liability of principal for 
Permission by principal 
REJECTION 
GRNAPO GELOUE: 6, 0. 5.0.9) 058, Gisele leiafevaia ha lene ey aialutena ein etereca erage erences 1011 
Ineffective, part of commercial unit accepted 
Without reasonable cause 
REOPEN AFTER DEFAULT 
Denial of motion 
Granting of motion 
REPARATION 
Awarded 420, 423, 495 
Awarded, admission of liability 77, 319, 1029 


Awarded as claimed 257, 266, 273, 281, 286, 290, 311, 314, 453, 461, 
481, 483, 703, 713, 720, 737,756, 759, 761, 766 
963, 1014, 1017, 1025 
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Awarded additional reparation for fees and expenses incurred 
with oral hearing. ......5..c0ssr00000000+ 01,201, 200, 101, 166,980, 1006 


PALO: TEGR ARI RROR not i0 5 64:5 4) oc bie6 $75 bas arene Ge ee ee eg ee ea 271 


Awarded, less monies received 263, 275, 454, 474, 497, 
711, 717, 763, 1011 


Awarded, exceeding the amount claimed 
Awarded respondent 


Respondent awarded reparation for fees and expenses incurred 
with oral hearing 257, 446, 727, 932, 966 


REPUBLISHED 
Formerly published in notice form, now republished in entirety 
REVOCATION 
Of license 73, 412, 416, 421, 688, 695, 952, 954, 955, 957 
SANCTION 
See Revocation of license; Suspension of license 
SET-OFF CLAIM 
RUNES POCMUAI BAIL 6. 5 GF hsv Mave Liha s-eale slag are ye WEEE TANS: 16 RE EO 
SETTLEMENT 
By agreement of parties 
SPROUTING 
Of potatoes, failure to establish 
STAY ORDER 
Granting time to file answer 
Pending consideration of Petition to Rehear, Reargue and Reconsider 
Pending filing of petition for reconsideration 
Pending issuance of further order 75, 76, 777, 800 
Pe TARANASS SUMLSECL PIO VRS WT 6.50 6.54.6'5: 9-8 ra bbe: wee Sel chine lay Ome aie Re a 960 
Pending resolution of Bankruptcy action 772, 789 


Vacating stay order and amending prior order 
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SUITABLE SHIPPING CONDITION 
Breach of warranty 
Established 


Failure to establish breach of warranty 


SUSPENSION OF LICENSE 

For 60 days 
UNDISPUTED AMOUNT 

PRISE LOR: 6.0 acn Se etek als c.c)n byte alien ds ehevace, Siside WC Mw IG sormenmnae 973,974,975, 1031 
WARRANTY 


Failure to establish breach of 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Wtiserr Oval a Piel CORIO OF | 55555 oho s xo wale eeu, Keele ween or eieare sia. x ayn a aie aaa 512 
VIRUS-SERUM-TOXIN ACT OF 1913 


AGRICULTURE DECISIONS 
LABELING 


False advertising 


wv U.S. GOVERNMENT PRINTING OFFICE: 1981— 340-913:4 








